BOOKS printed for Bxxxazp Lintot, at the Croſs Keys, 
| between the 'Temple-Gates in Fleet-ſtreet, 
E 2 HE Theory and Practice of Gardening wherein is fully handled all that relates to 


fine Gardens, commonly called Pleaſure Gardens: Conſiſting of Parterres, Groves, 

Bowling-Greens, Sc. Containing ſeveral Plans and general Diſpoſitions of Gardens, 
new Deſigns of Parterres, Groves, Graſs-Plots, Mazes, Banqueting Rooms, Galleries, Porti- 
co's, and Summer-Houſes of Archwork, Terraſes, Stairs, Fountains, Caſcades, and other Or- 
naments of Uſe in the Decoration and Embelliſhments of Gardens ; with the Manner of 
making the Ground, forming Deſigns ſuitable to the Place, and putting them in Execution, 
according to the Principles of Geometry. The Method of ſetting and raiſing in little Time, 
all the Plants requiſite in fine Gardens; with a new Treatiſe of Flowers and Orange-Trees: 
Alſo the Way to find Water to convey it into Gardens, and to make Baſons and Fountains 
for the ſame. Together with Neuere and general Rules in all that concerns the Art of 
Gardening. By Le Sieur Alexander Le Blond. Done from the late Edition printed at Paris, 
by John Fames of Greenwich, Illuſtrated with above forty Copper Plates finely engraved. 


The ſecond Edition. | | = 


An Inſtitute of the Laws of England: Or the Laws of England in their natural Order, 
according to common Uſe. Publiſhed for the Direction of young Beginners, or Students in 


the Law; and of others that defire to have a general Knowledge in our Common and 


Statute Laws. In four Books: By Thomas Wood, L. L. D. and Barriſter at Law. The 
fourth Edition corrected. | = | 5 
A Law Dictionary: Or the Interpreter of Words and Terms, uſed either in the Common 
or Statute Laws of Great Britain, and in Tenures and jocular Cuſtoms: Firſt publiſhed by 
the learned Dr. Cowell, and in this Edition very much augmented and improved, by the Ad- 
dition of many Thouſand Words, found in our Hiſtories, Antiquities, Cartularies, Rolls, Re- 
giſters, and other manuſcript Records: With an Appendix, containing two Tables; one of 


the antient Names of Places in Great Britain, and the other of the antient Surnames ; both 
of them very neceſſary, for the Uſe of all ſuch as converſe with antient Deeds, Charters, &c. 


Inſtitutio Legalis : Or an Introduction to the Study and Practice of the Laws of England, 


as now regulated and amended by ſeveral late Statures : Divided into four Parts, viz. 1. The 


Practice of the Court of King's Bench. 2. The Practice of the Court of Common Pleas. 
3. The Nature of all Actions uſually brought in either of the ſaid Courts. 4. The Order 


and Method of Pleading ; with uſeful Precedents throughout ; and a compleat Table to 


the Whole. The third Edition, with large Additions : By William Bobun of the Middle 
Temple, Eſq;. Price 65. | = : | 

The Accompliſh'd Conveyancer, Vol. I. Containing the Nature and Kinds of Deeds and Inſtru- 
ments uſed in Conveyancing ; and. an Abridgment of the Law relating to all Sorts of Con- 
veyances of Eſtates, with every Thing belonging to them, proved by many Law Caſes and 


Reſolutions thereupon : And alſo all Manner of Precedents made Uſe of in Conveyancing, 


under the Heads of Bargain and Sale, Gifts, Grants, Articles, ſpecial Conditions, Covenants, 
Exchanges, Deeds of Partition, Partnerſhips, ſpecial Releaſes, Letters of Attorney, Licences, 
Bills of Sale, Charter-parties of Afﬀreighiment, Leaſes, Settlements of Leaſes, and alſo of 
perſonal Eſtates, Annuities, Money in Funds, &c. inſtead of Jointures of Lands, &c. Vol. II. 
Containing Variety of Precedents of ſpecial Gifts, Grants, Aſſignments, Mortgages, and all 
Kinds of ere Sc. Vol. III. Containing ſpecial Conveyances, Deeds to lead the Uſes 


of Fines and Recoyeries, Settlements, Jointures, Wills, Sc. By Giles Facob, Gent. Price 185. 


= Where may be had, writ by the ſame Author, 
I. The Compleat Court-keeper, or Land-Steward's Aſſiſtant : Containing the beſt Methods of 
Court-keeping, and Forms of Grants, Surrenders, Admittances, &c. with the Laws and Cu- 


ſtoms of Manors, Authority of the Lord, and Privileges of the Tenants, &. The third E- 


dition, with Additions. Price 63. T4 | 

II. The Modern Juſtice; Containing the Buſineſs of a Juſtice of Peace in all its Parts, from 
our Common Law, as well as Statutes, with a compleat Charge in the Quarter-Seſſions, Sc. 
Improved and continued to this Time. The third Edition. Price 6s. 

III. Lex Conflitutionis : Or the Gentleman's Law; being a compleat Treatiſe of the Laws 
and Statutes relating co the King, and Prerogarive of the Crown, the Lords, the Commons, 
all Officers under the Government, &. Price 55. | | | 

IV. The Laws of Appeals, Murder, Manſlaughter, Duelling, &c. with Variety of Pleadings 


and Proceedings, &c. and three Modern Caſes of Convi&ions on Appeals. Price 3 s. 6d. 


v. The Compleat Pariſh Officer: Conraiving, 1. The Authority and Proceedings of High Con- 
tables, Petty Conſtables, Headborovghs and Tithingmen, in every Branch of their Duties, pur- 
ſuant to Acts of Parliament; with the High Conſtables Precepts, Preſentments, Warrants, 
c. 2. Of Church-wardens, how choſen, their particular Buſineſs in repairing of Churches, 
Bells, &c. and aſhgning of Seats, Manner or pang their Accounts, and the 3 and Sta- 
tutes concerning the Church in all Caſes; and alſo an Abſtratt of the AQ for building fi ft 
new Churches in London and Mieſtminſter, & e. 3, Of Overſeers of the Poor, and their Of- 
fice ; their Power in relieving, employing and ſetling poor Perſons ; the Laws relating to 
the Poor, and Settlements, and the Statutes concerning Maſters and Servants. 4. Of Sur- 
veyors of Highways and Scavengers, how elected, their Buſineſs in amending the Ways, Sc. 
and the Duty of others; with the Methods of Taxation, Laws of the Highways, &c. To which 
are added the Statutes relating to Hackney Coaches and Chairs. The fourth Edition, To 
which is added The Office of Conſtables, written by Sir Francis Bacon, Knt. written in the 
Year 1610. deelaring what Power they have, and how they ought to be cheriſhed in their- 


| Office. | Price 14. 64. 3 


2 5 * 2 
5. 0 = 2 . b 
r * 
pms 


— 8. 


my rere A an 
7 22 * SSA. A . 1 R «4. ths * 7 
— . — — —_— * —— 1 Err 


9 2 A — — 


114 


By. 
: 0 
7 
+] x 
x 4 
þ * 
£ & - 
5 
% e 
5 ”"* h 
„ a 1 
=O 4 4 
— > 
" . 5 
ES 
* ** N 
4 1 
. 290 
+ * 4 
18 34 
5 wy 
* 1 
> T - . 
3 ith 
4 \ 
4 i 
72 : 
a 


mt — 


MAXIM S 


O F 


UIT Y-| 


Collected From, 5 | | 
And proved by Caſes, out of the Books| | 
of the beſt Authority, in the High 
COURT of CHANCERT. : 


| | Io which is added the 


TT A&A ® 21 


x OF THE 


Earl of COVENTRY 


4-1 Concerning the defective 


|| EXECUTION of POWERS. || 
|| Lately adjudged in the High Court of Chancery. || 


j — ——— —— * — DIIDID Woe Rona 3 
4 . 


| | By RICHARD FRANCIS of the Middle Temple, Eſq; 


— — 4 : 


| 14938 * - 


8 \ In the § J JO T. | 
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for Bernard Lintot, at the Croſs Keys, between the Temple- 
Gates in Hleet- Street, 1728. 5 Bp 
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Iris a common Objection againſt our Courts of Equity, that 
1 their Power being abſolute and extraordinary, their Deter- 
minations muſt conſequently be uncertain and precarious : That 
not being bound by any eſtabliſhed Rules or Orders, nor 


circumſcribed within the Limits of poſitive Laws, the unhap- 
| þy Suitor muſt enter into a Court of Equity with Doubts and 


Fears; and if he has ſucceeded once, tis great Chance but he 


may fail upon a ſecond Trial, either the Humour of the 


Judge, or the Fudge himſelf being changed; and that this 
is true in Fatt, for that after the moſt ſolemn arguing of 
Cauſes in all their Niceties and Circumſtantials, Decrees made 
thereon have been frequently reverſed by the ſame, and more 
often by ſucceeding Chancellors. It is Pity that Engliſhmen, 
who are ſo wont to boaſt of that invaluable Bleſſing of Free- 
dom of Property, ſhould be heard to give themſelves ſo broad 
a Lye, as to ſay, that thoſe Courts of Fuſtice, where Mat- 
ters of Property of the greateſt Value are daily determined, 
are arbitrary and precarious in their Determinations. It is 


ſurely as conſiſtent to ſay, that there is Freedom of Property 


in Turky as well as in England, if the Courts of Juſtice, 
in which ſuch Properties are determined, are arbitrary in 
both Places. | 
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To the READER 


But to this Objection it may be anſwered in general, that 
where Conſcience is to direct the Fudge, that Court cannot 
with any Propriety of Senſe or Speech, be ſaid to be arbitra- 
ry. The Judge knows and is ſenfible, that he fits there, 


not to Dictate according to his Will and Pleaſure, but to be 


guided by that infallible Monitor within his own Breaſt ; and 
ſurely he who is bound to determine according to the origi- 
nal and eternal Rules of Juſtice, is no more arbitrary, than 


he that is bound to judge according to poſitive Laws and 
Statutes; fince the one has no more Power to alter his own 
| Conſcience, than the other has to change the Law. 


But if it ſhould then be asked, why are not all our Fudges 
to determine according to Conſcience? And why are poſitive 
Laws made, fince it muſt be confeſſed, that many Times the 


Rigour of them, is Oppreſſion and Injuſtice ? To this it may 
be anſwered, that it were to be wiſhed, that ſuch Men could 
be always found, that would judge according to Conſcience ; 


but as the Depravity of human Nature is too apparent, and 


the Precepts of Conſcience too often diſregarded, it is abſo- 


lutely neceſſary to reſtrain Fudges to determine according to 


poſitive Laws, and to annex even Puniſhment to a Breach of 
Duty in determining contrary thereto. 


Since then human Providence is too weak, to make Laws, 


which ſhall prove juſt in all Caſes ; and human Nature is too 
corrupt to be left ſolely to the Guidance and Directions of 


Conſcience; from hence will appear the Excellency of our 
Engliſh Polity, which has ſo wiſely obviated the Inconveni- 
ences arifing from both theſe Extreams, either of having 
no poſitive Lam at all, or too ſtriftly adhering to it. 


The Judges in our Courts of Law, are bound by their 
Oaths to obſerve the ſtrict Rules of Law; and therefore as 


upright Judges, they muſt determine according to the known 


Cuſtoms and Statiites of the Realm, although they are ſenfi- 
ble, that even in ſo judging, they do an Act of manifeſt In- 


juſtice. 
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To the READER. 


juſtice. On the other Hand the Fudge in a Court of Equity, 
is bound not to ſuffer an Act of Injuſtice to prevail, tho 
it be warranted by the Forms and Proceedings of Law; and 
therefore he moderates the Rigour of ſeveral Penalties ; re- 
laxes the ſtrict Ties of unreaſonable Conditions; aids a- 
gainſt unavoidable Loſſes, clandeſtine Frauds and the like; 

and thence it is, that Judgment ſhall be given in the ſame 
Caſe againſt a Man on one Side of Weltminſter-Hall, and 
quite contrary for him on the other; and yet both theſe 
agreeable to Juſtice. The narrow-minded Perſon, who la- 
bours under his great Affection for Form and Order cannot 


tu the Beauty of this Contrivance, whereby Juſtice is pro- 


duced from ſuch jarring Juriſdictions; and what neither 
ſtrict Form and Order, or abſolute Latitude in judging, 


can ſeparately produce, is effected by the excellent Tempera- 


ture of both together. This hath been judiciouſly compared 


to the mingling of two Herbs, which of themſelves arc 


Poiſon, but together make a wholſome Medicine. 


But the great Difference between a Court of Lam and 4 
Court of Equity, is this; that the Court of Law, rigidly 
adheres to its own eſtabliſhed Rules, be the Injuſtice arifing 
from thence, ever ſo apparent ; whereas the Court of Equi- 
ty will not adhere to its own moſt eſtabliſhed Rules, if the 
leaſt Injuſtice ariſes from thence ; for the ſame Reaſon, 


that enforces it to ſuperſede the Rules of Law, will 


enforce it to ſuperſede it own Rules alſo. But it can- 
not from thence be infer d that it is governed by no Rules at 


all : Beſides, ſuch an Tf erence is eaſily to be diſproved from 
Matter of Fact; for it is certain that many of the Rules of 


Equity, have yet been preſerved inviolable in all Caſes, be- 
cauſe they have never been found to be unjuſt. ] believe 
there is no Man but would think himſelf as ſecure in laying out 
his Money in taking an Aſſignment of 4 Mortgage in Fee 


from an Executor, as he would in taking a Conveyance from 


an Heir at Law. So a third Mortgagee without Notice; 
by buying in the firſt, (if it be not worth the while of the 
ſecond Mortgagee to redeem him) will think himſelf as ſecure 


a of 


Bacon's Pre- 
face to the 


To the READER. 


of that Eſtate, as he would of any other Purchaſe from 
a Tenant in Tail under a ſufficient Common Recovery. Many 


other inviolable Rules of Equity might be inſtanced to the 


ſame Purpoſe; ſo that from the whole we muſt conclude, 
that a Man, if he be juſt and honeſt, may as ſafely depend 
upon 4 Rule of Equity for a Security of his Property, as 


upon any Rule of Law; but if he intends Fraud and De- 


ceit in his Dealing, no Rule of Equity, no more than of 


Law, can protect him in it. 


Some of the Principal of thoſe Rules of Equity, are at- 


tempted to be ſhown in the following Work. If the Imper- 
feftneſs of it ſhould be objected; to that it is anſwered, that 


the Intent was only to lead the young Student into a proper 
Method of his Enquiries into this Science of Equity; and 


therefore he is at Liberty, either to find out additional Rules, 
or to add Caſes, under thoſe he finds ready prepared for him. 


As to the Defign it ſelf ( for the Manner of executing it, 
is wholly left to the judicious Reader) I may make bold to 


ſay, I have one of the beſt human Authorities for it; 
Elementsof the who thought, That he could not confer ſo profitable an 


Common Law. 


Addition unto the Science of the Law, as by collect- 


ing the Rules and Grounds, diſperſed throughout the 
Body of the ſame Laws; for hereby no {mall Light 
will be given in new Cales, wherein the Authorities 


do {quare and vary, to confirm the Law, and to make 
it received one Way; and in Caſes where the Law is 
cleared by Authority, yet nevertheleſs to ſee more 


profoundly into the Reaſon of ſuch judgments and ru- 
led Caſes, and thereby to make more uſe of them, 
for the Deciſion of other Caſes more doubtful; ſo that 


the Incertainty of Law, which is the principal and 


moſt juſt Challenge that is made to the Laws of our 
Nation at this Time, will by this new Strength laid 
to the Foundation, be lomewhbat the more ſettled and 
corrected ; neither will the Uſe hereof be only in de- 


ciding of Doubts, and helping Soundneſs of Judgment, 


but further in gracing of Argument, in correcting un- 
5 Plrofitable 
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& that will have Equity done to him, 

muſt do it to the ſame Perſon. 

II. He that hath committed Iniquitp, chall 

not have Equity, 

III. Equality is Equity. 

IV. It is Equity that ſhould make Satis⸗ 
faction, which received the Benefit. 

V. It is Equity that ſhould have Satis- 
faction, which ſuſtarned the Loſs. 

VI. Equity ſuffers not a Right to be with- 

out a Remedy. 

VII. Equity relieves againſt Accidents, 

VIII. Equity pꝛevents Miſchief. 

IX. Equity pꝛevents Multiplicity of Suits. 

X. Equity regards Length of Time. 

XI. Equity Will not ſuffer a double Satis⸗ 
faction to be taken, 

XII. Equity ſuffers not Advantage to be 
taken of a Penalty oꝛ Fozfeiture, where 

_ Compenſation can be made. 

XIII. Equity regards not the Circumſtance. 
but the Subſtance of the Act. 

XIV. Where Equity is equal, the Law 
muſt prevail. 

5 MAXIM S 
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H E Plaintiff mortgaged. his. Eſtate to the 1 7% 
Defendant, and (b) afterwaxds the (c) De- 


(b) If the 


7 * 


 ,* fendant advanced and lent more Mone) 19 on de vans 
the (d) Plaintiff on his Bond 3 the Plaintiff brou ht 3 
his Bill to redeem; the Defendant inſiſted to have the gage made 

Bond-Debt, as well as the Mortgage-Money, | pai d him . afterwards ; 


yet there is 


oo | 3 | the fame 
Equity for the Mortgagee to have both Debts paid him, 2 Ch. Rep. 247. (e) The Defen- 
dant need not be originally both Mortgagee and Bond-Creditor; for if he lends the Money 
on the Bond, and hath the Mortgage by Aſſignment, there is the ſame Equity for him to 
have both Debts paid him. 2 Ch. Rep. 360. (d) The AQ for which the Defendant is to 
pray Equity againſt the Plaintiff, muſt be done to the Plaintiff himſelf, (or to his Repreſen- 
tative, as appears afterwards) for if the Mortgagor mortgage the Equity of Redemption, and 
the ſecond Mortgagee brings a Bill to redeem, he ſhall not be obliged to pay the Bond-Debt, 
ſince the Money was not lent to him, 3 Salk. 84. So where a Lunatick, before he became 
ſuch, made a Mortgage of good Part of his Eſtate for 30 J. the Committee took up 3 or 
400 J. more upon it; the Court declared, the Mortgage fhould ſtand as a Security for the 
521. only. Vern. 262. be como; | ; 
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2 _____ Marims of Equity. 


Per Cur. Although there is no ſpecial Agreement, that 


the Land ſhould ſtand as a Security for the Bond-Debt; 
yet the Mortgagor thall not redeem without paying 
both; Vern. 244. S. P. 3 Salk. 64. and in Cale the 
Heir is bound in the Bond, he mult pay the Bond- 
Debt, as well as the Mortgage-Money, before he can 
redeem. 2 Ch. c. 164. S. P. Vern. 245. And where 
there are two Mortgages, and one is defective, if the 
muſt 


Heir; for S. B. 2 Ch. Co 2 Jo 


where Te- 


nant for Life (Remainder to his Son in Tail) mortgaged the Lands, and the Son after bor- 
rowed Money of the Mortgagee, and gave the ſame Lands as a Security; yet he was not 
_ decreed to redeem his Father's Mortgage, as well as his own; becauſe he is a Stranger to 


his Father, and is all one as a Stranger. 2 Ch. c. 23. which implies, that had he been Heir, 
he muſt have redeemed both or none. 


(2.) If a Mortgage be made as a Counter-Security 
for entring into a Bond of 40001. and afterwards the 
Mortgagor prevails upon the Mortgagee, to enter into 


a further Bond for 2000 J. although there is no Agree- 


ment, that the Mortgage ſhall ſtand as a Counter- 


Security for entring into the Bond for the 2000 J. yet 


the Heir of the Mortgagor ſhall not redeem without 
paying that alſo. 8 1 Ch. c. 97. 5 


, * 


(3.) The Defendant purchaſed Lands in his own 


Name in Truſt for the Plaintiff, and became engaged 


for other Debts of the Plaintiff; the Bill was, to have 


. the Lands on Payment of what the Defendant paid for 


them ; but the Plaintiff could-not have a Decree, but 


muſt pay the one Monies, as well as the other. 2 Ch. 


(4.) Two ſeveral Eſtates were conveyed to the De- 
fendant, upon Truſt for Payment of ſeveral and di- 
ſtin& Debts; the Plaintiff, Heir at Law, by his Bill 


UP 1 prayed an Account upon both Eſtates; but at the 
Hearing, would have had his Bill diſmiſſed, as to one 


of the Eſtates, and have the Account taken for the 
other only; but it was decreed, that an entire Account 
ſhould be taken of both Eſtates. Very. 2 9. 

4 (5.) If 


(a) But he (4) Heir will redeem, he muſt take both. Vern. 245. 
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Marims of Equity. 3 
(F. If the Husband ſues in the Eccleſiaſtical Court 
for a Portion due to his Wife ; the Court of Chancery 
will order an Injunction to ſtay Proceedings there, till 
he make a competent Jointure. Toth. 114. And if a 
Man marries a Feme, whoſe Eſtate is in Truſtees, if 
he comes into Equity to compel the Truſtees to con- 
vey the Eſtate, he ſhall not have ſuch Equity, without 
doing Equity to his Wife, by making a ſuitable Settle- 

ment or Proviſion for her. Vern. 40 

(s.) If Lands are extended on a Statute or Judg- 
ment, at much leſs than the real Value; and the Co- 
nuſor will come into Equity, to make the Conulee 
account according to the real Value; he ſhall not be 
relieved without paying the Conulee all that 1s due to 

him, for Principal, Intereſt and Colts, though they _ 

exceed the (a) Penalty. Vern. 350. 9 


1 | | | Vhere Equt- 
ty will carry the Debt beyond the Penalty of the Security ; as it will do alſo, where the Par- 


ty has been delayed by the Injunction of this Court, or the like. Vern. 350. So where the 


Plaintiff came to be relieved againft the Penalty of a Bond ; it was ſo decreed, but upon 


the Payment of Principal, Intereſt and Coſts; and though the Principal, Intereſt and Coſts 


exceeded the Penalty; yet the Decree was affirmed upon an Appeal to the Houſe of Peers. Sh. 
P. C. 15- But obſerve from theſe Caſes, that whenever the Debt is carried beyond the Penal- 
ty of the Security, it is always for a Defendant ; but there is no Precedent, where a 
Court of Equity will carry the Debt beyond the Penalty for a Plaintiff. Vern. 350. As 
where the Vendor of Lands entered into a Recogniſance of 1000 1. Penalty, for the quiet 


Enjoyment of the Vendee ; the Court declared, they could not go beyond the Penalty of the 


Recogniſance. 1 Ch. Rep. 95. So where a 'Truſtee in a Recogniſance releaſed it without 
any Conſideration ; upon a Bill by the Ceſtuy que Truſt againſt the Truſtee, the Court decreed 
him to pay the Principal and Intereſt, but not to excced the Penalty. Vern. 342. So where 


the Maſter of the Ship covenanted with the Eaſt India Company, to pay a certain Mul& for 


every Cloath, &c. carried in the Ship; the Maſter took the Defendant as his Mate, who made 
the like Agreement with the Maſter Mutatis Mutandis, and gave a Bond in 501. Penalty, 
that he ſhould not carry Cloaths, &c. but the Defendant, without the Knowledge of the 
Maſter, carried ſo many Cloaths, that the Mul& came to 70 J. which the Company deducted 
out of the Maſter's Wages; and therefore the Maſter in a Court of Equity pray'd the De- 

fendant might repay him; the Defendant demurred, for that Relief, for more than the Se- 
curity by Bond, was not proper in Equity ; the Demurrer was allowed. 1 Ch. c. 226. So if a 
Settlement or Deviſe is made of Lands for Payment of Debts, and there is a Bond-Debr, the 
Intereſt of which hath out-run the Penalty; altho' ſuch Conveyances for Payment of Debts, 
are conſtrued favourably, yet the Creditor, on a Bill brought by him, was decreed to no more 
than the Penalty. 1 Salk. 154. And the Reaſon why the Court, on a Bill brought by ſach 
Creditor, will not carry the Debt beyond the Penalty, ſeems to be, becauſe he has choſen 
his own Security; and has made himſelf Judge, what Recompence he ſhall have, in caſe the 
Debtor pays him nor, or performs not his Agreement ; and there 1s no Equity, that his Se- 
curity ſhould be enlarged or bettered for him : But when he 1s Defendant, he has this Maxim 
on his Side. So Note the Difference. | run 


£5183 The Plaintiff, a young Gentleman in Want of 

Money, employed J. S. to borrow 5001. J. S. em- 

ployed F. D. who took up of the Defendant (a Silk- 
it Man) 
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Maxims of Equity. 
Man) Silks to the Value of 500 l. as the Defendant 
charged them to be worth; the Plaintiff gave his Bond 
and Judgment to the Defendant for the 500 J. J. D. 
ſold the Silks for 2501. and gave the Plamtift 200 /. 
of the Money, but kept the other 50 l. for his Pains ; 
the Plaintiff was relieved againſt his Bond and Judg- 
(4) A £yer- ment, but upon Payment of the 2001. and (a) Inte- 


is made in "AH 
the Book, as reſt, 1 Ch. c. 276. So where three young Gentlemen, 
to Intereſt ; | 


and Note in Heirs to good Eſtates, borrowed Money of the Defen- 
8 5 dant, to be paid (b) five Times as much, after the 
467, there is Death of their Fathers; and for that Purpoſe the De- 


no Mention K I y 
made, that fendant had gained Securities from them, for Payment 


the Defen- 


dant ould Of great Sums of Money; one of them brought his 
have Inte- Bill to be relieved, and the Court decreed his Security 


"os. See 
(b) Theſe to be delivered up, on Payment of what the Defen- 


hazardous | $1 : | l 8 
* dant really and bona fide paid to him alone, and for 
be paid dou- 1 1 ä 
dle or treble, his OWN proper Uſe. Vern. 467. Fa 

or to have an Es i | ILY Mm TL 
Eftare of double or treble the Value of what is at preſent advanced, after the Death of a 
Tenant for Life; but if ſuch Tenant for Life out- lives the Perſon ro whom the Money is lent, 
then the whole to be loſt) are not always ſet aſide in a Court of Equity; for ſuch Bargains 
may be fair, and there muſt be Circumſtances of Fraud to overthrow them. Vide the Caſe Hl 
Nott and Hill. 2 Ch. c. 120. Vern. 167. Barny and Beak. 2 Ch. c. 136. Batty and Lloyd. 
Vern. 141. But always where they are ſet aſide, though for Fraud, the Plaintiff muſt do 
Equity to the Defendant, by paying him what was really lent. But if ſuch fraudulent. Per- 
ſon comes as Plaintiff into a Court of Equity, to have what was really and bona fide lent, 
he ſhall not have it, becauſe he has committed Iniquity. Vid. Maxim 2. c. 4. i pgs 


(8.) If a Man prays an Injunction to ſtay Proceed- 
ings at Law upon a Bond, he ſhall not have it; except 
(e) An Offer he will give Judgment, and be bound by (c) Order to 


5 


1 R * . ; o * A 12 N 75 
leak of Er. bring no Writ of Error. Vern. 120. 
rors is not 3 . itt | ” 
ſufficient; for he may, notwithſtanding, bring a Writ of Error, and put the Defendant to 
9g ſuch Releaſe, and ſo delay Time, as long as if no Releaſe of Errors had been given. 


(9.) The Wife joined with her Husband in a Mort- 
gage, and levied a Fine with Intent to bar her Dower ; 
and in Conſideration thereof, the Husband agreed the 

Wife ſhould have the Redemption of the Mortgage; 
and the Husband ' afterwards mortgaged the Eſtate 
twice more; the ſubſequent Mortgagees brought their 

3 Bill 


n 


Maxims of Equity. 5 


Bill to ſet aſide the Agreement as fraudulent againſt 


them; which was decreed; but in Regard the Wie 
in Confidence of this Agreement, had barred her Dow- 
er, (which was not intended to be barred as againſt the 
Plaintiffs) the Court decreed, that if ſhe ſurvived her 
Husband, ſhe ſhould enjoy her Dower ; and that ſhe 
ſhould not be put to her Writ of Dower, becaule they 
might convey away the Eſtate, and ſhe not know 
againſt whom to bring her Writ of Dower; and there- 


fore decreed her Dower to her. Vern. 294. 


Maxim II. 


He that hath committed (a) Jniquity, Gaul 00 But it 


not have Equity. — 
| ren dons o 


(1)] 5 the Leſſor will avail the Leaſe for Nin dant himſelf; 


for where the 


payment of the Rent at the Day, Equity will Plaintif 


relieve againſt ſuch (b) Forfeiture. But if the Leaſe 5*$795v0d, 


a Sequeſtra- 
were gained by Fraud, or granted upon a falſe Sugge- tion in the 
O 
ſtion, Equity in ſuch Cale will not en Leſſee ; great Rebel. 
for that were to relieve Fraud i in Chancery. Car. 47. fon 11 


that he was 
ſatisfied the Debt; and after the Refioraticn brought a Bill for it; tho' ſuch Anſwer was ob- 


jetted to him, yet the Court would not ſuffer it to be read, but decreed the Plaintiff his Debt 
1 Ch. c. 1 54. (b) Vid. Max. 12. 


( 2) By a Marriage-Agreement, the intended Wife 
was to have more, than her Father, (indebted) and 
the Mother and two Daughters unprefer d would 
have left; the Court would not decree the 

C a ap 
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6 Marims of Equity. 


(a) Though 
it is a com- . 
mon Equit 


(a) Agreement, but left the Plaintiff to (b) Law. 2 Ch. 


to decree ſpecifick Performances of Agreements. Vide Max. 13. c. 1. Yet by this Caſe it 
appears, that where they are extreamly Unreaſonable and Iniquitous, the Court will not 
decree them. So in a late Caſe ſince the Year 1720. a Bill was brought in the Exchequer, 
for a ſpecifick Performance of Articles for a Purchaſe made in that Year, whereby 1t was 


agreed that forty Years Purchaſe ſhould be paid for the Lands; there was a Decree in the 


Exchequer, for a ſpecifick Performance, but it was reverſed in the Houſe of Peers. And 
though the Donbtfulneſs of Equity may be here objected, ſince no Rule is ſettled, how many 
Years Purchaſe is a reaſonable Price for Lands; yet it may be anſwered, that no certain 
Rule can be drawn from the Price of Lands, whether the Articles for a Purchaſe ſhall be 
rformed or not ; becauſe the Iniquity of the Bargain does not depend always upon the 

| Fries; for what may be a reaſonable Price in one Caſe, may not be ſo in another. But it is 
a certain Rule, that where the Bargain is plainly iniquitous, and it is againſt Conſcience to 
inſiſt upon it, (as in the Caſe of forty Years Purchaſe) Equity cannot ſupport it; for that 
would be to decree Iniquity. (b) Here the Agreement was not fraudulent, or gained 


by Surprize, and therefore not to be ſet aſide; and the Court not being willing to decree the 


Whole, and not being able to decree Part, (for a Court of Equity cannot aſſeſs Damages) it 


muſt neceſſarily go to Law. 


(3.) The Plaintiff Tenant for Life of a Copyhold 
Eftate, durant viduitat', felled Trees, which at a Court- 
Baron was preſented, and found a Waſte by the Ho- 
mage, and conſequently a Forfeiture ; the Bill was to 
be relieved againſt the Forfeiture, offering that if it did 
appear to be Waſte, to make Satisfaction; the Court 
decreed an Iſſue to try, whether the primary Intention in 
felling the Timber was to do Waſte, declaring that in Caſe 


(c)It muſtbe of a (c) wilful For ſciture, it would not relieve. 1 Ch, 


intended 
Waſte; and 


1 


was relieved. Vide Max. 12. c. 1. 5 


that was the Iſſue tried, though the other was directed, and being found for the Plaintiff, he 


: (4) The Plaintiff for 901. lent, got a Bond of 


8001. from the Defendant when he was drunk, and had 
Judgment thereon ; the Defendant in Right of his 

Wife was entitled to certain Lands, that were eſtated 

in other Perſons in Law, in Truſt for her; the Bill 

was to have thoſe Lands ſubjected to the Plaintiff's Sa- 
tisfaction here, inaſmuch as the Defendant was entitled 

to the Truſt in Right of his Wife: But the Court 

would not give the Plaintiff any Relief, not ſo muth 

(4)But if the as for the Principal he had (d) really lent; and the Bill 


Defendant in 


this Caſe had WAS diſmiſt. 1 Ch. c. 202. 


come into 


Equity, to ſet aſide the Judgment for Fraud, Equity would ha ve obliged him to pay the pre- 
ſent Plaintiff what was really lent. Vide Max. I. c. 7. 


1 (5.) The 
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Narims of Equity. 
(5.) The Defendant by a Trick, got the Deed into 
his Hands, and burnt or cancelled it : Per Cur. where 
Deeds are ſuppreſſed, Omnia præſumuntur, and would 
not direct a Trial at Law, which had not been denied, 
had not the Defendant been guilty of the Fraud. 1 Ch. 
c. 293. „ 9 9 5 
(6.) The Plaintiff having debauched the Defendant, 
to whom he made falſe Addreſſes of Marriage, and got 
her with Child, gave Bond of 5001. conditioned for 
the Payment of 50 J. there was no Place appointed in 


the Bond, where the Money ſhould be paid; and there- 


fore he brought his Bill and offered to (a) bring the 501. 
into Court ; but the Court would not grant an Injunc- 


tion. 2 Ch. c. 15. 


ing the Principal, Intereſt and Coſts into Court; and that being the Rule the 
the Law. 


(J.) It was decreed, that the Husband ſhould pay 


the Wife 300 J. per Ann. for Alimony, until they co- 


habited by Conſent; he brought an original Bill, 


„ praying that the Alimony mighe Seaſe, offering to be 


reconciled and to cohabit with her; though it was in- 


ſiſted for the Wife, that the Decree was till Cohabi- 


Conſent 3 yet per Lord Keeper, I wilt not continue the 
Alimony, if ſhe will not cohabit. Bur ſhe ſhall imme - 
diately return; and ſhe ſhall have no Benefit of the 


Alimony till ſhe do, but take her Remedy in the 
Court Eccleſiaſtical. 1 Ch. c. 250. 


* * 


(8.) The Husband granted ſome Rents, in Truſf 


for the ſole Uſe of the Wife; and after bought in 
ſome of that Tenant's Eſtates, whereby the Rents 
could not be recovered at Law: She brought her Bill, 
to have theſe Rents made good to her by the Decree of 
this Court; but the Husband {wearing in his Anſwer, 
that ſhe had eloped from him, and that ſhe was a 
very lewd Woman, the Court would make no Order 


1 


(a) But a 
Court of 
Law will re- 


lieve againſt 
the Penalty, 
upon bring- 


| re, no Conſi- 
. deration can be had of this Maxim. Vide 6 Mod. 101. & Stat. 4. Anne, for Amendment of 


Marims of Equity. 

in it; but only that the Husband ſhould ſtand in the 
Place of the Tenants, and ſhould admit the Rents pay- 
able by the Tenants to be ſtill in Being, and then ſhe 
might proceed at Law, and recover the Rents there, if 
ſhe could. 2 Ch. c. 102. S. C. Vern. 53. 

(9.) The Plaintiff and Defendant having married 
two Daughters of J. S. upon his Deceaſe there were 
ſome looſe Papers, that concerned the Account be- 


tween the Plaintiff and his Father - in- Law, put up to- 


gether in a Bundle, and covered with a Paper tied up 
with a Tape, and ſealed by two Perſons then preſent, 
and delivered to the Defendant to be ſafely kept, being 
then told they were Matters of Concern: And 
there being now an Account directed of the Eſtate of 
J. S. which was to be equally diſtributed between the 
Plaintiff and Defendant; the Defendant demanded as 
due from the Plaintiff to his Father-in-Law for Diet, 


Vc. 23001. But upon Proof made that the Defen- 
dant had altered the Bundle of Papers ſo {ſealed up, 


and diſplaced them, and that it could not be known 
what Papers might have been taken out; and the Ma- 
ſter having reported, chat the Defendant had ſuppreſ- 


{ed the Evidences; the Court for that Reaſon diſallow- 
ed the Defendant's whole demand againſt the Plain- 
tiff, tho' the Defendant {wore he had produced all the 
Papers, and though the Papers produced appeared tobe 


Half-yearly Accounts, and related one to the other, 


and not one miſſing; but the Account was thereby car- 


ried down within a little Time before the Teſtator's 
Deceaſe, and tho the Lord Chancellor declared himſelf 


ſatisfied that all the Papers were produced; yet for the 


Reaſon aforeſaid, wholly diſallowed the {aid Demand. 


Vern. 452. 
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Maxims of Equity. 


Maxim III. 


Equality is Equity. 


(1. HERE an (a) Heir buys in an Incum- Ge. in 
9 8 brance for leſs than is due upon it; he Executor or 


ſhall be allowed no (b) more than what he really paid Ven. 45. 8.7, 
for it, as againſt other Incumbrancers upon the Eſtate; % Br . 
2 Vent. 353. S. P. Vern. 49. 1 Salk. 1 5 5. for the taking be bought it 


in to protect 


away one Man's Gain, to make up another's Loſs, is ma- an Incum- 


king them both equal; and here the Gain the Heir would wry 1 


have made, if the whole Money due on the Incumbrance *=*it is 


entitled. So 


ſhould be allowed him, ſhall be taken from him, to make \ikeviſe in 


Caſe of an 


p the Loſs of the other Incumbrancers upon the Eſtate. 80 Executor or 


alſo as againſt younger Children, who have Portions gn y vid. 


charged upon the Eſtate : As where the Eftate was fettled ain 14. 


b 2. 


upon Fruſtees to pay the Heir 100 l. per Ann. in the 


firſt Place, and then to make a Proviſion of 100 J. 


a-Piece for younger Children; che Heir purchaſed. in 
a Statute, which was an Incumbrance upon the Eſtate; 


it was decreed that in Cale of Deficiency to pay the 
younger Childrens Portions, he ſhould be allowed no 


more than what he really paid for it. Vern. 335. 80 
alſo as againſt Legatees. 1 Satk. 155. So alſo as againſt 
a real Purchaſer, that purchaſed without Notice of 
the Incumbrance ſo bought in. Vern. 464. TN bes 


(2.) A Stranger, who buys in a prior Incumbrance, (e) vide 
1 Salk. 155. 


{hall be allowed (c) only what he really paid, as againſt which ſeem, 


other Incumbrancers. Very. 476. So alſo as againſt a char he m. 


that he ſhall 


| a pg be allowed 
all that is due upon it, even againſt other Incumbrancers and Legatees; which I take not to 
be well ee, ; for as againſt other Incumbrancers, by this Rule of Equality, his Gain 
ſhould be taken from him to make up their Loſs; and tho there may be more Doubt as to Lega- 
tees, who cannot be fſtriltly ſaid to be Loſers, though they are not paid their Legacies; yet 


there ſeems the ſame Reaſon to take ſuch Gain from a Stranger in their Fayour, as from an 
Heir, as by the ſame Caſe is admitted. | 


D +: onal 
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10 Maxims ok Equity. 
(a) But as a- Teal (d) Purchaſer, who purchaſed without Notice of 


gainſt the 


Owner of ſuch Incumbrance. Vern. 3 36. S. P. ibid. 464. 

the Eſtate | | 1 ; 

who made the Incumbrance, or his Heir, he ſhall be allowed the Wfiole that is due upon it. 
Vern. 336. S. P. Vern. 476. Fr the Oauner is no Loſer, when be pays the whole Money due, an therefore 
no Equality to take away one Man's Gain for the Benefit of another, «vho is no Loſer. | 


(3) The Teſtator deviſed two ſeveral Eftates for the 

Payment of his Debts, and deviſed alſo an Annuity 

out of one of them; the Truſtees ſold that Eſtate out 

of which the Annuity was payable; Equity decreed 

the other Eſtate to ſtand charged with the Anauity. 

IC. c. 295. For by charging the other Eſtate with the 

Aumnity, the Heir will not gain the accidental Advantage of 

having his Eſtate diſcharged of. the Annuity ; nor the Aunui- 
ant loſe his Annuity, and ſo both will be equal. 


(..) The Teſtator having a Daughter by his firſt. 
E ife, voluntarily charges his Lands at B. with 3000 J. 


* 
«Tis 66 


for her Portion; and afterwards upon his ſecond Mar- 
kiage ſettles a Moiety of thoſe Lands upon his Wife 
for her Jointure, without taking Notice of the Charge 
of '30004. and apprehending the Charge of 3000 /. 


would be good againſt the Jointure, (which it would 


not, being voluntary againſt a Purchaler, which a Join- 


treſs is) and taking Notice thereof, he deviſes other 
Lands at Y. to his Wife in Lieu of her Jointure; the 
Heir and the Wife agree together after his Death, that 


ſhe ſhould adhere to her Jointure, whereby the Daugh- 


ter would loſe her Portion, and the Heir hold the Lands 
diſcharged of the Deviſe; but it was decreed, that the 


Daughter ſhould hold ſuch Part of the Land at Y. as 


ſhould be equal in Value to ſuch Part of the Land at B. 
as were compriſed within the Jointure until her Portion 
was railed. Vern. 219. S. C. 2 Ventr. 36 3. For hereby 
the Heir will not gain by having his Eſtate diſcharged of the 


Deviſe, nor the Daughter loſe her Portion; ſo both will be 


equal. 


Statute; and deviſed a Legacy of 500 I. The Conulee 
took all the perſonal Eſtate in Execution, ſo that no- 
4 | thing 


(5.) The Teſtator being ſeiſed in Fee, entred into a 
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all be paid in Average. Vern. 335. 


Parims of Equity. 00 
thing was left to pay the Legacy; Equity decreed the _ 


real Eſtate to ſtand (a) charged with the Legacy. 2 Ch. el Pte” 
c. 4. And that though the Land was not charged with . here char 
the Legacy originally; yet ſince there was enough of vour of « 


the perſonal Eftate to pay the Legacy, if it had been ſo i. OR 


employ d; and that the perſonal Eftate 1s employ'd for Cob in 
Payment of Debts in Eaſe of the Heir and Lands; ſo 0 
| it 1 


much of the real Eſtate as is eaſed by the perſonal well known 


Eſtate, ſhall be liable to the Legacy. 2 Ch. c. 117. For n 4 11 


y charging the real Eſtate with the Legacy, the Heir will not die Creditors 


who may. 


gain the accidental (if not fraudulent) Advantage of having charge the | 


— . 3 : : 20 „ 2. real. ste, 
bis Eftate diſcharged of the Statute, nor the Legatee loſe his wil = take 


Eſtate for 


Legacy, and ſo both will be equal. 13 
er grad | 3 5 5 their Satis- 
faction, whereby the ſimple Contract Creditors, who could only charge the perſonal Eſtate, 
will loſe their Debts; Equity will place ſuch ſimple Contract Creditors, in the Room of the 
Creditors who could have charged the real Eſtate; and will charge the real Eſtate for their 
Benefit, with as much as the Value of the perſonal Eſtate, taken in Execution; for ſuch Ad- 
vantage ſhall be taken from the Heir, to make up the Loſs of the ſimple Contract Creditors, 
that both may be equal. But here Note a Diverſity in the Caſe of Legatees; where the 
Lands deſcend to the Heir, and where they are deviſed; for H. ſeized in Fee, and indebted by 
Bonds, by Will gave Legacies to younger Children; and deviſed his Land to his eldeſt Son in 
Tail; the eldeſt Son being alſo Executor, pay'd the Bonds with the perſonal Eſtate; and the 


er- brought a Bill, to come againſt the real Eſtate in the Place of rhe Bond- Creditors, 
ah 


to be paid out of the Land : The Court ſeemed to admit, that if the Lands had deſcend- 
ed, the Legatees might have been relieved in this Manner; but fince the Teſtator had deviſed 
them, 1t was reſolyed that they ought to be exempted ; for it was as much the Teſtator's In- 
tention that the Deviſee ſnonlꝗ have the Land, as the others their Legacies. 2 Salk. 416. Vid. Max. 


heir Debts, and therefore no ſuch Diverſity, whether the Lands deſcend, or are deviſed. 


| 4 c. 13. Bur in the Caſe of Creditors, no ſuch Intention of the Teſtator can prevail, to defeat them 
t 


0 (6. ) (a) Pecuniary Legatees ſhall abate in Proportion, ©) Auf fe- 


| cifick Lega- 
where (b) the Eſtate falls ſhort to pay them all. 2 Ch. rees ſhall no 
c. 25. Although it be directed by the Will, that one zi. & . 
ſhould be paid in the firſt (c) Place. Vern. 3 1. And there is What i845 


he fam. litv in caſe. of won . ſpecifick Le- 
the fame Equity in caſe of younger Children, who are fn L 


to have Portions raiſed out of a real Eſtate; as where 2 C6. « 25. 


| CONV ; b) But if th 
the Father convey'd his Eſtate to Truſtees to make a e : 


Proviſion of 1001. a-Piece for his (d) younger Chil- on one es 


on a particu- 


11 ec 1 ; ; it: lar Fund b 
dren, to be raiſed and paid according to their Sentority ; if and 


yet if there {hall happen a Deficiency, the Eldeſt {hall others upon 
not have more and the Youngeſt leſs, but they {hall pon 


own Loſs. 


| | 2 Ch. Co 132. 
(e) The Lord Keeper North ſeemed of another Opinion, as to this Point. 2 Ch. c. 132. (d) It 


being ſaid generally for younger Children; the Children that he had afterwards by a ſecond 
Wife, came in for a Share, Vern. 335. But Money left in Truſt for the Children of F. S. ſhall 


, be 


muſt bear his 
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12 Maxims of Equity. 


be for the Benefit only of the Children he then had, and not thoſe born afterwards. 2 Ch. 


Rep. + And where the perſonal Eftate was given by Will among his then Children by Name, 
and atterwards the Father convey'd his real Eſtate to Truſtees, to be divided among all his 
Children; a Child born after the Will, beit before the Conveyance, had a Share of the real 
Eſtate, but not of the perſonal. 2 Ch. Rep. 210. | 


.,.) One Legatee ſhall compel another to refund, 
(a) "ner Where the Aſſets become (a) deficient, though there 
Deficiene 1 1 | 

Deficiency be no (b) Proviſion made for refunding. Vern. 94. 

as to compel | 315355 TR 
one Legatee to refund to another, where the Executor is liable to pay the Legacy, except 
he be inſolvent; (where the Executor is not liable, can only be Where he has legally diſ- 
charged himſelf. Vide poſt c. 9. & Max. 7. c. 4.) for if an Executor pays one Legatee, and af- 


terwards there appears not Aſſets to pay the reſt; yet the Legatee who is paid, ſhall not re- 
fund; but the Executor ſhall pay the others out of his own Purſe, in Proportion to the Aſſets, 


which came to his Hands. 1 Ch. Rep. 133. S. P. 2 Ch. c. 132. (Whether the Executor can 


compel the Legatee to refund to him. Vide Poſt. c. 9.) But in ſuch Caſe if the Executor is In- 
ſolvent, the Legatee that is paid muſt refund in Proportion, though the Legacy was paid as a 
Marriage-Portion ; and though the Aſſets become deficient by Accident, bad Security, or the 


like. 1 Ch. Rep. 136, 148. and that the Executor muſt appear to be inſolvent, before one Le- 


gatee can compel another to refund, appears from the Executors being always made a Par- 
ry to the Bill. 1 Ch, c. 136, 248. 2 Ventr. 360. (b) If a Suit fora 


they cannot reſtore, &:.. but the Court of Chancery decrees a Legacy without Security; 
(unleſs in Caſe of Poverty or the like) for the Gourt can reach the Legatee again if there 


(e) But one 


r 9.) Creditors ſhall make 0 Legatees (d) refund 


| hall not where the Aſſets become (e) deficient, though there be 
make ano- | | 


ther refund, no Proviſion made for refunding. Vern. 94. A Lega- 
en Alain) tee {hall refund againſt the Creditor of the firſt Teſtator, 
MPR that carr charge an Executor only in Equity, viz. Upon 


paid a Pebt 4 Waſting by the firſt Executor. 2 Ventr. 360. as A. be- 


upon ſimple . 


Contract, he 1g indebted unto B. makes C. his Executor, C. waſtes 


fang 09” the Eftate, and dies, and makes D. his Executor, and 


1 by his Will deviſes ſeveral Legacies; D. pays the Le- 


Nature. gacies; B. exhibits his Bill againſt D. the Executor of 


3 "3% C. for his Debt due from the firſt Teſtator; and againſt 


Cube bon the Legatees in the Will of C. to compel them to re- 


« Gainer by fund their Legacies, there being not now ſufficient 


having his 


Deb? paid bim. Aſſets of the firſt Teſtator. Decreed that the Legatees 
(d) Much ra- 5 


ther there- ſhould refund. Vern. I 62. 
fore ſhall e IE WA RAWKe | 
not a bare Aſſent or Releaſe of the Executor, bind the Creditor. Vern. 455. (e) Here 
alſo the Deficiency can ariſe only from the Inſolvency of the Executor; for if the Executor 
be ſolvent, the Creditor may recover at Law, and has no need to make the Legatees refund ; 
and in all the Caſes of ſuch refunding, the Executor is made a Party. 1 Ch. c. 256, 2 Ventr. 360. 
where it was ſo decreed, principally upon the Inſolyency of the Executor. 


2 3 . (9.) Ir 


egacy be in the Ec- 
elefiaftieal Court, they make the Legatee give Security, becauſe when the Legacy is paid, 
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Marims of Equity. 


(9.) It was admitted by the Court, that if Execu- 
tors pay out the Aſſets in Legacies, and afterwards | 
Debts appear, of which they had no (a) Notice at the @ tbe 


Executor 


jouh {© 
. 


Time of Payment of the Legacies, they by Bill in dad Norice, 
| without all 
Equity may compel the Legatees to refund. 1 Ch. doubt he 
c. 136, — che 
Legatee to 


refund. As where there was a Suit for the Goods ſpecifically deviſed, and pending that Suit, 
the Executor delivered the Goods to the Legatee, he could not make him refund. 2 Ch. c. 9. 


But even where there is not Notiee, the Caſes ſeem more ſtrong, that Equity will not com- 


pel the Legatee to refund; for where the Creditor and Executor joined in a Suit, to compel 
a Legatee to refund, the Bill was diſmiſt, becauſe the Executor was Plaintiff, who ſhould 
not be admitted to undo his own Aſſent, 2 Ventr. 360. and the Caſe of Noell and Robinſon is 


more ſtrong; where the Executor was Defendant to a Bill brought againſt him by the Lega- 


tees, for an Account of the Profits of a Plantation deviſed to them; to which Deviſe the De- 
fendant, the Executor, had aſſented, only by reſerving the Rent to himſelf in Truſt for the 
Plaintiffs, on a Leaſe made by him of the Plantation; and though at the Time of ſuch De- 
viſe, he apprehended there was Aſſets ſufficient to pay the Teſtator's Debts, which proved 
deficient wholly by the Accident of ſome Merchants breaking; and he had actually fold the 
Plantation to pay the Teſtator's Debts ; yet it was decreed, that the Executor, and Purchaſer 


| ſhould account; for an Executor's Aſſent ſhall be binding to himſelf; and where he has af- 


ſented to a Legacy, be ſhall never afterwards avoid it; though a Creditor in ſuch Caſe ſhall 
compel the Legatee to refund. 2 Ch. Rep. 248. S. C. 2 Ch. c. 145. Vern. 90, 453, 460. and 
Note, by all the Caſes precedent it appears, that this Equity ef Equality to take aavay one Man's 


Gain to make up another's Loſs, bolds only, <ubere ſuch Loſs is occaſioned by the Ad of a third Perſon, er 


by Accident, and not by the Ad or Laches of the Party hin:ſelf, as this Caſe of the Executor is, 
who ought to have taken Security for the Refunding. 2 Ch. c. 132. or had a Decree for his 
Indempnity. But where an Executor is obliged by Law to give Security for Payment of 
Legacies, and afterwards the Aﬀers become deficient by Accident, the Security ſhall be 
made uſe of no further, than to make good the Teſtator's Eſtate, over and above ſach Loſſes 


by Accident. Vide Max. J. c. 4. And where an Executor under a revoked Will, having no No- 


tice of the Revocation, pays Legacies. and after the Revocation is proved, he ſhall be al- 
lowed thoſe Legaczee. = Max. To Go Fo | ; ts | | 


(10.) A. agrees with B. the Lord of the Manor, to 


purchaſe a Copyhold, and pays 200 J. in Part, and 


was to pay the Remainder in three Months, and then 


to name his Lives, and take up his Copy. A Court 


is held, the three Months expire, and B. dies ſuddenly ; 
and the Manor comes to one, who was not bound by 
the Agreement. The Executor of B. was decreed to 
refund the Money. Vern. 472. i, 
(ii.) A Debtor upon Bond and {ſimple Contract, 
makes a Conveyance of Lands upon Truft for the 
Payment of his Debts. The Debts upon {imple Con- 
tract, ſhall be paid in Proportion with the Debts by 
(b) Bond. 1 Ch. c. 32. and Sheng they are convey'd ©)ButDabr: 


to their own. 


a wy Natureaffe& 
the Lands, ſhall be paid according to their Precedency or Superiority at Law. 1 Ch. c. 34, And 


where a Man, indebted by ſeveral Mortgages of the Lands made thrice over, and alſo by 
| Judgments, 


7 Ls r * hes , . 
— . * . * * np r ” — a — - a — ſe _ - 8 A prog - —_ 
. Gd * 1 Pre OT 
e . A ˙ Le ay. a 
% e © ow, — A * - - 6. = 8; > IM — N 4. 8 RT IO 
d, P ws / "PW 4. 
J CAS of”. ng? do < . Sh, LO IT * n PP RIS or et oo Lees 


keep down the Intereſt. 


14 Saxims of Equity. 


Judgments, to ſome of the Creditors ; yet they {hall not give them- 
1 ſelves a Preference. 2 Ch. c. 54. there 1s the ſame E- 
r 5 con- 8 22 | | \ . ; 
vey'd the Quity, where the Lands are (a) deviſed. 1 Ch. c. 248. 
root for a Debt without Specialty, is as much a Debt Jure 
Hs Debs; Naturali, and in Conſcience, as a Debt by Specialty; 
was ie and therefore there ſhall be Equality where Conſcience is the 
E that all | £ 

the Judg- Judge. I 
ments and | . 
Mortgages, made ſubſequent to the firſt Mortgage, were not Incumbrances upon the Lands, 
becauſe all the Eftate in Law was in the firſt Mortgagee ; and therefore the ſubſequent 


Mortgages and Judgments ought to be paid in Average with the Bond, and ſimple Contract 


Creditors; yet on Account of the Confuſion it would make, and the Impracticableneſs of a 
Payment in ſuch Method, it was decreed, that the real Securities ſhould be firſt paid, and 


then the Bonds and ſimple Contract Creditors ſhould be paid in Average. Vern. 102. (a) Note 


here a Difference, where the Lands are deviſed, to the Executor or to another; for if the 
are deviſed to the Executor, they become legal Aſſets, and then Debts muft be paid accord- 
ing to their Precedency or Superiority at Law. Vern. 63. Vide Max. 14. c. 18. So Oey. 


What are adjudged Aſſets in Equity to pay Debts, which is too large to be here inſerted. 


(. 2.) If Tenant in Fee mortgages his Eſtate, or 


charges it with a Sum of Money; and deviſes it to one 


for Life, Remainder to another in Fee: Equity will 


(o) Which is compel the Tenant for Life, to bear his (b) Proportion 


OE Part of the Mortgage or Charge. 1 Ch. c. 223, 224. And 
: Ch. <.211-1f it be a Rent-Charge, Equity will make the Tenant 
but if he in — _ pee Sh 
Remainder for Life pay the (c) Arrears, that all may not fall upon 
oes not £4 


come in the the Remainder-Man. 1 Ch. c. 223. 
Life of the 


Tenant for Life, he ſhall have a Decree againſt his Executor, in Proportion only to the 
Time the Tenant for Life lived. Vern. 404 (e) And if it be a Mortgage, will make him 


13. The Husband upon his Marriage agreed to ſettle 
particular Lands, tothe Uſe of himſelf for Life, Remain- 


der to his Wife for Life, Remainder to the Iſſue of the 
Marriage in Tail; and afterwards aliened and ſold Part of 


thoſe Lands; the Wife obtained a Decree, to have the full 
Value of the Eſtate ſhe was to have for her Life, ſupplied 

and made good to her out of the Lands remaining unſold, 

and that the Inheritance of thoſe Lands ſhould be ſubjec- 

ted thereto. But the Decree, was reverſed; for the Join- 
treſs and the Children are equally Purchaſers, and the 
Wife muſt not have all, and leave nothing for the 
F Chidren. 
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Maxims of Equity. 19 
Children, but they muſt bear the Loſs in Proportion; 
and ſo in any Cale, where the Iſſue and Jointreſs 
Claim by the ſame Settlement, if there be a prior In- 
cumbrance, the Jointreſs ſhall contribute, and bear her 
Proportion, and not hold over and lay the whole Bur- 
then upon the Heir. Vern. 4430. 
(..) Sureties ſhall be compelled in Equity to con- 
tribute towards the Payment of a Joint Bond. Toth. 4 l. 
As where three were bound as Sureties in a Recogni- 
ſance ; one of the Sureties was ſued at Law, another 
of the Sureties and the Principal being inſolvent, he 

that was ſued brought his Bill againſt the other Surety, 
for a Contribution; and he was decreed to pay a Moie- 
ty. i Ob. c. 246. KR i @. Rep. 35,120,150. - 
;  (t5.) Leſſee of diverſe Lands pays an entire Rent; 
2 Right of Common is recovered by the Inhabitants of 
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| the Town, in Part of the Lands; this is no Eviction 

: of the Land, and ſo no Apportionment can be at Law. 

But Equity will (a) apportion the Rent. 1 Ch. c. 32. (a) But it 

I FF = EL _ appearing, 
_ that, notwithſtanding the Right of Common, the Lands were worth the Rent and better, the 

5 Court would not do it. I Ch. c. 32. CT, 15 

N | (16.) If a Man grant a Rent- charge out of all his 


Lands, and afterwards ſelleth them by Parcels to di- 

verſe Perſons, and the Grantee of the Rent will from 

Time to Time levy the whole Rent upon one of the 
Purchaſers only, he ſhall be eaſed in Equity by a Con- 
tribution from the Reſt of the (b) Purchaſers ; and the) Bur he 
Grantee ſhall be reſtrained to charge the ſame upon all che reſt- 
wm" (c) only; Ga; Rep. 3. 5 


chaſers and 


1 tas ts TT, es | Tenants, 
Parties. Car. Rep. 33. Though in the Caſe of a Charity, for which a Rent-charge was deviſed, 
the Court, would not allow the Objection, that all the Tertenants were not Parties; for the 
Charity ſhall not be put to that Difficulty ; but the Tertenants may, if they ſeek a Contri- 
bution, undertake to make them Parties to the Information, or help, themſelves by ſuch 

| Courſe as they think fit. 1 Salk. 163. (c) But where the Wife had a Rent-charge, and the 

: Husband deviſed Part of the Lands to her, Equity would not apportion the Rent-charge ; 

: for then ſhe would have had no Benefit by the Deviſe. Vers. 347. 


; | (17. If you ſue in Chancery an Executor af N 
| Obligor, to diſcover Aſſets, you muſt make all the 
8 3 (a) Ob- 
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16 | __ Maxims of Equity. 


(a) * (a) Obligors Parties, that the Charge may be equal. 


whether you » Ventyr, 348. 


may not ſue 


the Princi- . $48 | 
pul, and leave out them that are bound only as Sureties ? But it 1s clear, that if a Judgment 


e had at Law againſt one Obligor, you may ſue the Executor of him alone, to diſcover 
Aſſets, c. Becauſe the Bond is drowned in the Judgment. 2 Vent. 348. 


(18.) Two Executors being decreed to pay Lega- 
cies and Debts ; the one paying, the other ſhall upon a 
Bill be compelled to pay the Moiety and Coſts. Toth. 8 9. 

(19.) The Advantage of Survivorſhip is againſt E- 


quity ; as where two Perſons advanced the Mortgage- 


Money ; and the Deed was made to them and their 
Heirs ; the one died before Payment, yet his Execu- 
tor was relieved. 1 Ch. Rep. 58. So if two Joint 
Purchaſers pay Share and Share alike for a Purchaſe; 


and one dies, his Repreſentative {hall be relieved for a 


Moiety of the Purchaſe. Vern. 361. 80 it is as to a 


Stock in Trade, the Plaintiff, Adminiſtrator of one Part- 


ner, ſued the Copartner for an Account of the Inte- 


(b) Nor, he Rep. 261. So where two Perſons jointly (b) ſtock d 


ſaid, that if a Farm, and occupied it as Jointenants; though the 
the Farm 


had been Deceaſed was informed what the Conſequence of Law 


taken joint! mn et 1 | =D 
by chen, and Was in Cale he ſhould die; and that he thereupon re- 


proved a plied, he was content the Stock ſhould ſurvive; yet his 


good Bar- 


gain, there Executor was relieved; and per Lord Keeper, though 


the Survivor * 


mould bave it is common for Traders, in Articles of Copartnerſhip, 


had the Be- 


8 provide againſt Survivorſhip; yet that is more than 


$17. Vide is neceſſary : And he took the Diſtinction to be, where 
nch 59. 


Where it vas tw O become Jointenants, or jointly intereſted in a Thing 
agreed, that 


rector by Way of (c) Gift or the like; (d) there the ſame ſhall 
Equiry, vil be ſubject to all the Conſequences of Law: But as to a 


ecree a- 4 


ainft the joint Undertaking in the Way of Trade or the like, it 


urviving 


bene is otherwiſe, Vern. 217. 


or the Heir 


of the Deceaſed, for a Moiety of the Lands; except there was an Agreement in the Life of 
the Parties, that there ſhould be no Survivorſhip ; a Prohibition ſhall be granted. (e) And 


accordingly it has been decreed, that if the Teſtator deviſes the Reſidue of his Eſtate to his 


two Exccutors, or make ſeveral Men Executors, the Survivor ſhall carry all. 2 Cb. c. 64. 
S. P. 1 Ch. c. 238. decreed contra, but to the Diſſatisfaction of the Bar; though Note Lord 
Chan-eltor's Expreſſion, why the Survivor ſhall carry all, becauſe the Fudges wilt baue it ſq. 2 Ch. 
c. 63. S.P. Vern. 482. and Lord Chancellor's Opinion, that ir would be the ſame, if one of the 
Excecutors had poſſeſſed himſelf of rhe Moiety of the Goods, and had died (d) If 4. 4 

| | vues 


A 
7 


ſtate's Share, which was accordingly decreed. 1 Ch. 
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| Maxims of Equity, 17 
viſe s the Surplus of his Eſtate to his two Nephews, equally to be divided between them, and 
appoints his Executor to 2 it out for the Benefit of his ſaid Nephews; one of the Nephews 


died in the Teſtator's Life-time, the ſurviving Nephew ſhall have the whole; the latter 
Words, by which the Surplus is appointed to be laid out for the Benefit of the Nephews, be- 
ing Joint. Very. 425. | ; | 2 


,. . 45 5 5 | 3 f E | FT 1 
(6200 Equity will in (a) many Caſes controul the Sg nt 
unequal Diſtribution of a Truſtee or Guardian, though and perſonal 

ate to | 


he had expreſs Power to diſtribute, as he thought fit; *s upon 
as the Deviſe of à perſonal Eſtate was in theſe Words: Cntr 
I do entruſt my Wife with the ſame, during the Time ſhe and Grand. 


children ac- 


| ſhall continue my Widow ; and in caſe ſhe ſhall re-marry, T «cording to | 


their Deme- 


do will and defire her, to give unto my Children according As rits; the 
ſhe ſhall think. fit : She married again +, and then by Wri- Truſtee 


gives all to 


ting appointed very unequally to the Children; the one; the 


Court would 


Court (b) ſet aſide the Diſtribution. 2 Ch. c. 228. De- nor relieve 
viſe to his Wife of his perſonal Eſtate, upon Truſt and $equa B. 
Confidence, that ſhe would not diſpoſe thereof, but for . 


| declaring  / 
Bene r V i] ft e SA t PT 3 4h 
efit by Will gave one but 5 5 — — 


and all the Reſt to another; the Court {et aſide ſo un- Judge. 1 cs. 
equal 2 Diſtribution. Vern. 66. The Will directed 539% The 
that his Lands fhould deſcend and come amongft his viſdbiereal 
Daughters, in ſuch Shares and Proportions, as his Wife Rſlate to his 
by Deed in Writing, ſhould direct and appoint ; the Wife Trog mers: 
makes an unequal Diſtribution ; the Court at firſt de- vi, t re- 


| | | ward his 
clared, the Circumſtances muſt be very ſtrong, as Children and | 
Grand-chil- 


of her Children; 1he 


ſomething of Bribery and Corruption, that would take dren accord- 


away this Power from the Wife, by the expreſs Words 15,09. 


Demerit ; 


of the Will; but afterwards declared, the Caſe was the Court 


: : g | | declared 

proper and relievable in Equity; for as ſhe allowed the chat this a. 
| | - ,- mounted to 

| Plaintift , general 
JJ y A 8 Ts Truft in the 
Executor to reward ſuch of his Children and Grand-children, as they ſhould demerit, and 
as the Executor ſhould think fir, and not to an abſolute fixed Truft, to create a Certainty 
of Right or Intereſt as to any certain Proportion in any of the Children or Grand-children ; 
and therefore as to whatever of the real Eftate was diſpoſed by the Executor in his Life- 
time, or given by his Will, the Bill, which ſought to ſer aſide that Diſtribution, was diſmiſ- 
ſed. 2 Ch. Rep. 141. The Teſtator gave the Reſidue of his perſonal Eftate, to and amongſt 
his Kindred, according to their moſt Need, to be diſtributed among them by his Executor; 

and defired that a Care and Regard ſhould be had to F. S. the Court decreed that the Executor 

ought chiefly to conſider thoſe that have moſt Need, that ſo they that have more Need, may 
have more than they that have leſs; and as to F. S. who was particularly recommended to 
the Executor, the Court declared he had a Power, and ordered him to give him ſomewhat 
conſiderably out of the Reſidue of the ſaid Eftate ; and the Maſter was to ſee Right done. 
2 Ch. Rep. 146. (b) But Note, one main Reaſon was, that the Wife had married a ſecond 


Husband, and being under Coverture, her Diſtributton might be influenced by her Husband's 
Authority. Ver, 3 3+ | 


=. Marims of Equity. 
Pleintiff but a ſmall Proportion, the might for any 
cauſeleſs Diſpleaſure, have allotted her but one barren 
Acre only, and in ſuch a Caſe the Court would have 
had a juriſdiction, and therefore here alſo: And decla- 
red it was diſcretionary whether it would relieve or 
not, and would be attended with Precedents. Vern. 
355, 414. ESTI | 1 =. 

 (21.) If Goods are thrown over board in Streſs of 
Weather, or in Danger or juſt Fear of Enemy, in or- 
(«) 8a thet der to (a) fave the Ship and the reſt of the Cargo: 
Goods That which is ſaved ſhall contribute to a Reparation of 

thrown over- SOM | . Nn 
board, &., that which is loſt, and the Owners of the Ship ſhall be 
Pure to the Contributors in Proportion. Sh. P. C. 19. 12 

ſaving ot the 8 | roy The lt art atoll: = 
other Goods, elſe this Rule of Average will not hold ; and therefore where the Ship, being 
loaden with Oils belonging to the Plaintiff, and with Silks belonging to the Defendant, was 
purſued into an Harbour by Enemies; the Maſter ordered the Silks on Shore, being the more 
valuable Commodity, though they lay under the Oils, and took up a great deal of Time to 
get at them; the Ship and the Oils in her, being taken, the Owner of the Oils demanded a 
Contribution from the Owners of the Silks ; infifing that the Salvage of the Silk (which had 
otherwiſe been loſt) deprived the Plaintiff of the ſame Opportunity for the Salvage of his 
Oils, and that in ſuch Adventures, as the Danger is common, ſo ought the Loſs and Damage 
to be common and equal. But the Bill was diſmiſt, for that the Loſs of the Oils did not 
actually fave the Silks, neither did the Saving of the Silks loſe the Oils; for if the Silk had 
not been ſaved, the Oils had been loſt ; for they were ſo bulky that they could not caſily be 
removed without further Time; and if Part only be ſaved, it is to the Advantage of the 


Owner. So in Caſe of Damage to Goods within the Veſſel, other Goods ſhall not be contribu- 
tory, but the Owner muſt endure his own Loſs. Sh. P. C. 18. | FOE TO SIC 


* 
2 * 


Maxim 


Maxims of Equity. 


Maxim IV. 


It is Equity, that ſhould make Satisfac- 
tion, Which recetved the Benefit. = 


(1.) WHERE Heir being ſued, and having paid a 
Debt of his Anceſtor by Bond; it was de- 
creed the Executor ſhould reimburſe; him, as far as 
there were perſonal Aſſets come to his Hands. 1 Ch. 
c. 74. and Lord Chancellor declared, that the perſonal 
Eſtate in the (a) Hands of the Executor, ſhall be em- (a) If the 
8 dS 13121 RITHIIS 3 30-346 perſonal E- 
ploy'd in Eaſe of the Heir, by whatever Means the i 
Heir became (b) indebted (c) as Heir, 2 Ch. c. 5. as if sieg u. de 


the Anceſtor mortgages the Eſtate, che (d) Mortgage f r den i. 


it is then in 


Debt ſhall be paid out of the perſonal Eſtate. 1 Ch. c. his Hands, as 


ee „ * Executor, 
271. S. P. 2 Ch. c. 5. Although there be no (e) Co- and conte. 


venant in the Deed for the Payment of the Mortgage - de appliedin 


nal Eſtate received the Benefit, by contracting the Debt, and as where a 
1 | . 5 8 N Man convey- 

therefore ſhould make Satisfaction. 8 8 2 
5 „ | 5 HE,” 8 | to Truſtees 

to pay his Debts, and made his Wife Executrix ; but did not thereby in expreſs Terms give 


her the perſonal Eftate ; it was decreed, it ſhould be applied in Eaſe of the real. 1 Ch. c. 297. 


So if the real Eſtate is deviſed for Payment of Debts, and the Reſidue of the perſonal E- 
| ate after Debrs paid, be given to the Executor, the perſonal Eſtate ſhall notwithſtanding, 


be applied to the Payment of the Debts. 2 Ventr. 349. (b) If it be a Duty or Charge in 


Equity, the perſonal Eſtate ſhall be firſt applied. 2 Ch. c. 84. (e) Or if the real Eſtate be 
charged with the Payment of Legacies, as conveyed or deviſed to Truſtees for Payment of 
Legacies; yet the perſonal Eſtate ſhall be firſt applied, as in Caſe of Debts. 1 Ch. c. 297. 
S. P. 2 Ventr. 349. Although Note; In this Caſe of Legacies the perſonal Eftate was never benefited : 
But this Caſe is governed by another Rule, that all Ligacies ſhall be paid out of the perſonal Eſtate. 
(d) But where the Anceſtor purchaſed the Equity of Redemption, which deſcended: to the 
Heir; there the Mortgage- Debt, was not paid out of the perſonal Eftate, Vern. 37..S. P. 2 
Salk. 449. for by the Purchaſe of the Equity of Redemption, the perſonal Eſtate is not encreaſed, but di- 


in the Deed, for the Payment of the Mortgage-Money and Intereſt, the Adminiſtratrix was 
not obliged to diſcharge the ſame. 1 Ch. Rep. 275. (f) Note, Debts ſhall be paid out of 
the perſonal Eftate ; though thereby it is leſſened to the Prejudice of a Widow, who claims 
a Third by the Cuſtom. 2 Ch. c. 84. S. C. Vern. 36. but Legacies ſhall not be paid out of the 


perſonal Eſtate, to the Prejudice of ſuch a Widow, 2 Ch. c. 85. for that would be to decree, 


that the Husband could give away his Widow's cuſtomary Share. 
2 | 
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3 (e) This was formerly decreed otherwiſe; that in Caſe, there was not a Covenant 
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20 Marims of Equity. 


(2.) In the Caſe of Corniſh and Mew the Court took 

Difference, that, though in Caſe of an Heir, Debts 

affecting the real Eſtate, ſhall be paid out of perſonal 

Aſſets, yet it ſhall not be ſo, in the Cafe of a Deviſee. 

1 Ch. c. 8 1. But that Difference was rejected in the 

Caſe of Pochley and Pochley; where Lord Chancellor de- 

| clared, that not only the Heir, in caſe he be charged 

with the Dehis of his Ancellor, but alſo the Deviſee 

of the Lands ſhall be unburthened of the Debt, lying 

upon the Lands, by the perſonal Eſtate in the Hands of 

Executor or apr Hh and ſo ſhall the Deviſee 

of a Mortgage, 2 Ch. c. 84. and that not only he who 

is heres factus, ſhall pray in Aid of the perſonal Eſtate 

to diſcharge the real, but even an ordinary Deviſee 
ſhall have that Benefit. &. C. Vern. 36. | 

(3.) The Teſtator held the Lands ſubje& to a cer- 

tain Rent, and let it run in Arrear; though his Per- 

fon was not liable at Law, to the Payment of the 

Rent, yet it was decreed, the Executor, and not the 

preſent Tertenant, ſhould pay the Arrears, as far as 

he had Aſſets, becauſe by not paying the Arrears,” the 

Teſtator's perſonal Eſtate was augmented. 1 Ch. c. 121. 

(.) The Queſtion was, how far the ſecond Hus- 

band ſhould be charged of his own Eftate, for a Deva- 

ſtavit or Breach of Truſt committed by the Wife and 

her firſt Husband; and per cur. where there is a Bond, 

there is a Lien by Deed, and fo the ſecond Husband 

bound ; but where there is only a Breach of Truft, or 

Debt by ſimple Contract, there in Equity, the Plaintiff 

00 ought to follow the (a) Eſtate of the Wife in the Hands 


where there 


ie no fuck Of the Executor of the ſecond Husband. Ver. 309. 


Fund, out of 
which to take SatisfaQion for the Breach of Truſt, the ſecond Husband muſt pay it, and take , 
* Wife chargeable with that as well as other Debts, 1 Ch. e. 80. 


Maxim V. 


It is Equity, that ſhonld have the Satis- 
kattion, which luſtained the Lofs. 


(1) Mortgage in Fee is forfeited ; the Mortgagee 
I dies; and the Mortgagor comes to redeem ; ts 
Equity will decree (a) the Money to be paid to the for a long 


| 3 | | | i A 
Executor or Adminiſtrator. 1 Ch. c. 283. The mortga- fertledpoint, 


ged Lands ſhall be decreed to the Executor or Admini- for where 


1 0 | „ there was 
ſtrator, and not to the Heir, Vers. 412. and the Heir neither Bond 
| | | . | . | nor covenant 
of the Mortgagee fhall be compelled in Equity to cons to pay the 
vey to the Executor or Adminiſtrator. 2 Ch. c. 50. nens 
dere lee, ib. 2 ro g 
But where a Man purchaſed of a Mortgagee, appre —— 
hending he had an abſolute Eſtate; the Mortgagor the Candi. 
| | POT SIP © TYRE. 2 on was to pay 
came to redeem ; the Money was decreed to the Heir; to the Heirs 


and not to the Executor, Vern. 27 f. for as in the firſt tte Mort- 


Caſe the perſonal Eſtate bore the Loſs, it being intended only ne Heirs or 
; . xecutors, 

4 Security for Money : So in the later Cafe, the real Eſtate St. in theſe 
bore the Loſs, it being intended an abſolute Purchaſe. Cn * 


: | Timesdoubt- 
ed, and ſometimes decreed the Mortgage-Money to the Heir. Vide 1 Ch. Rep. 183. 2 Ch. Rep. 


155, 242. 1 Ch. c. 88. Vern. 170. But all theſe Doubts are now ouſted ; and the Mertgage= 
Money in all Caſes whatſoever, ſhall be paid to the Executor or Adminiſtrator, Vide 1 Cb. c. 
283. 2 Ch. c. 50, 51, 220. 2 Ventr. 348, 351. Vern. 412. 


(2.) A Purchaſer takes the Fee in his own, and an 
Aſſignment of a Mortgage-Term, in the Name of 
Truſtees; though it is not mentioned to attend the 
Inheritance, Equity will decree it to be aſſigned to the 
Heir. Vern. 1. And where {ſuch Purchaſer made a Will 
of thoſe Lands, (but not duly executed by the Statute, 
ſo as to paſs the Lands) and deviſed them from the 
Heir at Law, yet the Fee deſcending to the Heir, he 
was decreed to the Term, 2 Ch. c. 49. And there is the 

G {ame 


22 Maxims of Equity, 
(a) Where it ſame Equity, if the Purchaſer takes the (a) Mortgage- 
tioned to at- term in his own Name, and the Inheritance in Truſ- 


tend the In- 


herirance, tees; it ſhall go to the Heir, though not mentioned to 
there ſeems | 


dme Doubt attend the Inheritance. 2 Ch. c, 156. And it is not 
* part 5 material, whether the Fee, ?of the Term was purcha- 
cutor to pay 5 3 | 

| Debts; and Loſs, Keeping the Term on foot, and therefore ſhould have 
this, alrho' it in atisf, 7 BW FEES. WAITE WAY» 4 WE; eld N 
the Term is 0 We 14 ene „ 
in Truſtees, | 3 VV 1 | 8 
and ſo not Aſſets at Law. Vide 2 Ch. c. 49, 152. Vern. 1, 188, 34r. But even in thoſe Caſes, 

where it is adjudged to be Aſſets, it is admitted, that after the Payment of Debts, the Sur- 
plus ſhall go to the FB. = | e 


3.) When Lands ate appointed or convey'd to pay 

-- Debts, the Heir is entitled to have the Lands after the 

..- _.. Debts: paid. 2 Ch. c. 115. And if a Man makes a 
(Pony DE or deviies an; fate f. , Hey 8 
ſtaror's Will Leaſe, or deviſes an (a) Eſtate for Years (he being ſei- 


Fee 3 ſed of an Eſtate of Inheritance) for Payment of Debts; 


* 
* 


ſhould take if the Profits of the Land ſurmount the Debts, all that 


« . 


of his Lands remains ſhall go to the Heir, tho' not ſo expreſt; and 
TBE! albeit i bon he Cale of an beute > Fee pe. 
fifteen Tears, and in all Caſes where a Term for Years is created for 
pay bis any particular Purpoſe, as to raiſe Portions, &c. the 
Debts; ant \ ] 1þ II RE h . - 64: 1 | | 
bequenrhs_, C verplus ſhall go to the Heir. 1 Salk. 154. | 
r 5 
his Goods and Chattels to his Executor; the Debts are paid, and there is an Overplus of the 


fifteen Vears, beſides what was ſufficient to pay the ſame ; the Court decreed the Reſidue of 
the Term to the Executor: But a Quer. is made by the Reporter. 1 Ch. c. 98. To 


7 


(é4.) A Guardian of an Infant having a con- 
ſſtſderable Sum of Money in his Hands, that was 
de Guard. Taiſed out of the Infant's Eſtate, (b) lays it out in a 
an had come Purchaſe for the Infant; if when he came of Age he 


1 E. C 5 S * 0 
and om 2 ſhould agree thereto, and allow the Guardian that Mone 
that it woul 


char.it would on Account; the Infant dies under Age; the Queſtion 
Renz of % Was whether the Heir of the Infant ſhould have this 


have had thi Eſtate; or the 'Truſtees to account to the Adminiftra- 
oney ſo 


laid our, the tor for the Money; the Court decreed the latter. Vern. 
Cour * — | | | | | 
havedecreed 40 3 43 J, S. C. 2 Ch. Rep. 377. 

it; and tho 


the Infant had died under Age, the Court would have maintained its own Decree, and then 
it would have gone to the Heir. Vern. 436. e 


13 (5.) A 


— 2 — — 2 


Maxims of Equity. 23 
(5.) A Man purchaſed a Copyhold for three Lives, 
viz. of himſelf, and his two Brothers, and dies; his 
Son enjoy d the Lands, and died; and the Adminiſtra- 
trix of the Son, being in Poſſeſſion, the Uncles di- 
ſturbed her; {he brought her Bill to be relieved, as 
having the Title of the firſt Taker, who paid the Fine; 
wich wks. deemed ß. 8 
| (6.) Coparceners make a Partition by Conſent ; and 
the Lands of the one being of greater Value than the 
Lands allotted to the other, until an Eſtate for Life 
fell m; it was agreed, that that Coparcener who had 
the leaſt Share, ſhould have a Rent of 201. per Ann. 
during the Life of the Tenant for Life, to make her 
Share equal; this Rent ſhall go to the (a) Heir. Vern. (a) But a 
133. os ts chax 
| Coparcener, 


his Executors and Adminiftrators to pay the Rent ; the Court decreed the Bond to the Exe- 
cutor; becauſe the Obligor had his Election to pay the Rent, or forfeit the Bond. Vern. 133. 


(7. The Plaintiff being Part-owner of a Ship, refu- 
fed to join with his Copartners to fit her out to Sea; 
and thereupon the other Partners complamed in the qq upon « 
Admiralty and gave (b) Security, that if ſhe periſhed Merion for 


- | = a N Prohibiti- ä 
in the Voyage, to make good to the Plaintiff his Share; on to « Libel 
% againſt ſuch 


the Ship returned, and the Plaintiff ſued in Equity to Security, 
have his Share of the Profits of the Voyage; but the 55g 


Bill was diſmiſt; for they who muſt have ſuſtained the wel was 
whole Loſs, in caſe the Ship had miſcarried, ought to have Land, and 
the whole Benefit, now ſhe has returned ſafe. But if they ter of Pro- 


had not given Security in the Admiralty, then the Bill pe77y 5 ts 


would have been proper; for then he muſt have born by the Com- 
| mon Law 


his equal Share of the Loſs, and therefore ought to only ; the 

. . - ourt ſeem- 
have his Share of the Gain. 2 Ch. c. 36. S. C. Vern. 297. d ſtrongly 
| | E | — inclined that 
they had ſuch a Power; but the Matter being of Conſequence; and never yet determin'd, 
they granted a Prohibition, and directed them to declare according to their Suggeſtion. 
6 Mod. 162. | 


(8.) The 


of the Cu- 


N Maxims of Equity. 
(8.) The Factor entred not the Goods in the Cuſtom 
(% but in Books of a (a) foreign King; and ſo the Duty was not 


the Caſe o 


che Duty not paid: On an Account between the Employer and the 


beine paid Factor, the Factor inſiſted on an Allowance for the Duty, 


to our Own 


King, where which was decreed; for if the Non- payment of the 


due to him; 


the Courrde- Duty had been diſcovered, the principal Freight had 
che dure been forfeited, and the Factor muſt have anſwered it 
of Mer- to the Imployer; and as he run the Hazard wholly, 


chants, that 


the Faker he ought to have the Benefit, 1 Ch. c. 25. and upon a 


ſhould have, 


the Benefit Bill brought by the Factor to have an Allowance for 
ſuch Cuſtoms, it was decreed accordingly. 1 Ch. c. 76. 


ſelves, and | 


ſtoms them- 


not the Principals, becauſe the Penalty would fall upon the Factor, if diſcovered, could not 
be called a good Cuſtom, being founded upon Fraud; and on à Bill brought by the Imployer 
to have an Account, the Factor was ordered to anſwer touching the Diſcovery of the Pay- 
ment of the Cuſtoms. 1 Ch. c. 30. 5 


© x ne Equity ſuffers not a (a) Right to be with⸗ 
Rights here - „ out A Remedy. 83 


1 

are thoſe 15 

which the | 2 

. (I.) Court of Equity will compel the Lord of a 
to be ſuch; Manor, to admit the Tenant. Toth. 2, 3. 


105 Tate As, if the Lord will not hold a Court, Equity will 
them, che compel him, Car. Rep. 4. for an Action on the Caſe 
ir cannot will not he againſt the Lord; and there is no Remedy 


en for them: but in Chancery. Cro. Fac. 3 68. S. C. 2 Bulſt. 336. S0 
and not equi- 


tableRichts, if an erroneous Judgment be given in a Copyhold- 


for which - . . . 
Faulty dives Court, in a Formedon, or the like, a Bill may be exhi- 


« Remedyin bited in Chancery to (b) reverſe it. 1 Rol. 373. pl. 2. 


the very 
Creation of Lane (C) 98. 


them. 


(b) Or to compel the Lord to receive a Plaint or Petition to reverſe it; but where ſuch Bill 
was brought to reverſe a Common Recovery, under which the Defendant had purchaſed, the 
Court would give no Aſſiſtance, 2 Ch. Rep. 38 3. S. C. Vern. 367. for Equity ought rather to 


ſupply a Defect therein, than aſſiſt in the annulling it. Sh. P. C. 67. (c) Altho' the King 
was Lord of the Manor. 


2 (3) If 
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 ReRtory to be liable to pay the Atinuity. 1 Ch. c. 79. Sot 


Marims of Equitp. 25 

(2.) If the Lord of the Manor will exact Fines ar- 
bitrary, Equity will reſtrain him. Car. Rep. 4. S. P. Dy. 
164. As in caſe of a Tenant-right Eftate, where the 
Fine is to be paid on the Death of the Lord, or the 
Death of the Tenant, or upon an Alienation; the Lord 
was compelled to take a moderate Year's Value. 1 Ch, 
Rep. 3 4. S. P. 1 Ch. Rep. 96. And the Eſtates held by 


the Tenants being for 99 Years renewable, and the 
Fine being arbitrary at the Will of the Lord, the Court 
compelled him to renew upon Payment of Fines of two 


Years Value. 2 Ch. Rep. 134. for the Lord might exact a 


Fine to the Value of the Eſtate, and ſo the Tenant loſe his 


Eſtate, without this Remedy in Equity. 3 
(.) A Rent: ſeck is (a) granted; Equity will decree (% Fi 


1 Rol. 378. 


(b) Seiſin to be given, and the (c) Rent to be paid to the . 21, 22. & 


Difference 


Rent com- 


| Grantee. 1 Rol. 378. pl. 22. S. P Mo. 805. 1 Ch. wherette 
Ci. 147. Ty mences by 


| = TT 1 5 Grant, and 

where by Deviſe; that in Caſe of a Grant, Equity will not deeree Seiſin; and 1 Rol. 375. pl. 3. 
where a Man had a Remedy by Diftreſs, and by his own Act deſtroy d his Power of diſtrain- 
ing; Equity would not relieve him. (b) Here Note a Difference; that where there is no 
Remedy at Law, (as in this Caſe of a Rent-ſeck) Equity will grant one; but where there 
1s one, Equity will not grant a further one, though that at Law 1s not ayailable : As where 
an Annuity was granted out of a Rectory; the Glebe was bur forty Shillings per Ann. and the 
Tithes not being liable to a Diſtreſs, there was no Lag ra th uity decreed the whole 

e Bill was for Payment of a 
Rent of five Shillings per Ann. it being proved that the Rent had been conftantly paid, till 
about twelve Years laſt paſt, and no Deed appearing to ſhew the Nature of the Rent, it was 
decreed to be paid for the future, whereby the Perſon of the Defendant was charged. 1 Ch. 
c. 120. a like Bill and like Decree. Vern. 359: But where the Bill ſer forth, that the Plaintiff 
had a Rent-charge upon the Lands; but that the Defendant turned all the Land to Tillage, 
and left no Stock on the Ground for the Plaintiff's Diſtreſs, and therefore pray'd Payment: 
The Court declared, that unleſs there appeared a Fraud to hinder the Plaintiff of his Di- 
ſtreſs, he could not have any Relief here. 1 Ch. c. 144. So in a like Caſe it was demurred, 


for that the Plaintiff had Seiſin, and might bring his Aſfze, and that Equity ought not to 
charge the Perſon of the Defendant, where there was another Remedy at Law; the Demur- 


rer was allowed. 1 Ch. c. 184. (c) This ſeems doubtful; for in the Caſe of Ferris and 
Newly cited. 1 Ch. c. 147. it N that only Seiſin of the Rent was granted, S. P. 1 Ch. c. 
184. and Note, that in all the Caſes before mentioned where the Court has decreed Payment, 
and thereby charged the Perſon, no other Remedy could be granted. Befides, as the Court 
would not charge the Perſon, where there was a Seiſin at Law, there ſeems no Reaſon to 
charge it, at the ſame Time that it decrees Seiſin to be given: Though Vide Maxim 9. c. 1. 
That where a Court of Equity has a Juriſdiction as to Part only, and can decree and enforc 


Relief as to the Whole, it will not ſend the Party to Law; therefore Quer. = 


(4.) A Man cannot ſue in the Chancery of Cheſter, 
for a Thing which in Intereſt concerns the Chancellor 
there, becauſe he cannot be his own Judge; and there- 
fore in this Caſe he may ſue in the Chancery in Eng- 

7 3 land; 


26 Marims of Equity. 


land; for otherwiſe there ſhall be a Failure of Right. 
I Rol 374. Pl. 4, S. C. 12 Co. 113. 

(5.) If a Man hath Cauſe to complain in Equity, of 

a Matter arifing within the County Palatine of Cheſter, 

if the Defendant lives out of the County Palatine, he 

may be ſued in the Chancery here, or otherwiſe there 
would be a Failure of Juſtice; for Proceedings in E- 
quity binding the Perſon only, if the Perſon lives out 

of the Juriſdiction of the Chamberlam of Cheſter, 
there can be no Relief there. 12 Co. 11 | 

(a) Sowhere {6,) Equity gives Aid to the juriſdiction of a) i in · 
bucd the ius ferior Courts. As if the Executor of a Citizen, who 
| arr fr arry ought, according to the Cuſtom of that City, to come 
9 bh and give Security for Orphans Portions, lives out of 
and i was the Juriſdiction, Equity will compel him to come in 


ſuſpected 
Fey he and give Security. I Ch. c. 203. 


would go be- 
yond Sea to avoid the Sentence ; the Court granted a Ne exeat regnum. 2 Ventr. 43. 


(9. A Purchaſer of a Reverſion ſhall compel the 

Leſſeein Chancery to attorn, where he hath no Means to 

compel him by the Common Law ; for the Grantee 

Quan 8 hath no Remedy, as the (b) Conulce of a Fine, to 

may compel ęnforce an Attornment. 1 Rol. 377. pl. 12. S. P. Mo. 
the Tenant 9% O5. | 


to attorn at 
Law, yet E- 


1 will alſo compel him, 4 L 4, 184. yet Quer, and Vide ant. c. 3. the Notes in tbe 
argin; that Equity will not grant a further Reme I, where there i 1s one at t Law. 


Maxim 


Marims of Equity, --i 


Mlaxim VII 
8 Equity relieves again Accidents. 


(I.) A Bond was given, to pay an Annuity out of 
the Profits of an Office, which was taken 

away by the Uſurpers in the Grand Rebellion; the Of- 

fice being revived upon the Reſtoration, the Obligor 

was ſued on the Bond; but upon his Bill to be relie- 

ved, the Court decreed him only to pay the Annuity 

for ſo many Years, as the Office continued. 1 Ch. 

(2.) The Plaintiff rented an Houſe, which was ſei- 

Zed by the Parliament in the Grand Rebellion, and made 

an Hoſpital for Soldiers; and being ſued for the Rent, 

exhibited his Bill to be (a) relieved; the Lord Chancellor @) Serjeant 

took Time to adviſe, but declared, if he could, he tea'a Cate, 


would relieve the Plaintiff. 1 Ch. c. 83. Plaintiff, be. 


'ingTenantof 


a Wharf, which by an extraordinary Flood was earried all away, brought his Bill to be relic 
ved againſt paying of his Rent. But all the Relief he had, was only againſt the Penalty 
of the Bond; which was broken far Non-payment of the Rent. 1 Ch: g. Ta Ty 


(.) An Executor having a Bond belonging to the 
Teſtator, wherein only one Perſon was bound, took 
a new Bond from the ſame Obligor, wherein another 
Perſon became bound for better Security ; though this 
is a Converſion in Law, and ſhould go to the Admini- 
ſtrator of the Executor, and not to the Adminiſtrator 
de bon non; yet if the Debt be loſt, Equity will not 
charge the Executor with it, but will decree him only 
to aſſign the Security. 1 Ch. c. 74. 
( 4.) An Executor having ſufficient Aſſets by Leaſes 
hold Houſes, to pay ten Thouſand Pounds to Infant 
Legatees, entred into a Recogniſance, which by the 
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a Maxims of Equity. 
(a) Vide ant. Cuſtom 1 London he is (a) obliged to do, (Lide ant. 


er n Max. 6. c. 5.) for the Security of the Payment: The 


Executor eo. Teſtator's Flats was after ſo leſſened by Eviction of 
Iuntarily al: 


ſents to a Le- the Houſes and by Fire, that it was doubtful whether 


, there 
being at the What remained would be ſufficient to pay the 10000 1. 


1 the Court decreed, that the Recogniſance ſhould be 


ficient Aſſets made wie of no Kurth, than to make good the Teſta- 


to pay the 

igen ; yer tor's Eſtate, over and above the Loſles by Eviction and 
thcy after 

become defi- Fi 1 Ch. * 1 90. 

cient thro 

Accident, he ſhall be obliged. to make it good; for it was bis own Folly t that he took 1 not 

— | | 


14 


470 An Executor under à revoked will but ha- 
ving no Notice of the Revocation, pays Legacies, and 
after the Revocation is proved; he ſhall be allowed 

(b) Qgere, thoſe (b) Legacies. 1Ch. c. 126. 


whether the | 
Legatees ſhall be obliged to refund? Vide Max. 3. c. 7, that it the Aſſets become deficient 


through Accident, (as this Caſe is) one Legatee ſhall refund to another. 
(c.) Truftee for an Infant receives 40 J. of the In- 
fant's Money: The Truſtee is rob d by his Servant of 
2001. whereof the 401. was Part: He ſhall be allowed 
the 40 J. for he is only to keep it as his own. 2 Ch. 
ee 3 3 
.,.) The Teſtator taking Notice in his Will that 
| fit Wife was enſeint, directed that if the Child in ven- 
tre ſa mere were a Daughter, ſhe ſhould have 1000 J. 
bur if a Son, that then his Executors ſhould purchaſe 
100 J. per Ann. and ſettle the {ame on the Son, and the 
Heirs Males of his Body, with a Remainder to the 
Plaintiff: The Wife was delivered of a Son, who died 
in the Life of the Teſtator; then the Teſtator died, 
leaving his Wife enſeint with a Daughter, who had no 
Fortune or Proviſion made for her. The Plaintiff ex- 
hibits his Bill to have the Lands purchaſed and ſettled 
on him; but the Court doubted, and ordered that he 
ſhould make the poſthumous Daughter a Party; for 
if you come to have Relief in Equity, in Caſe of a 
Wall, and there falleth out' an unſeen Accident, which 


it 


2 


—— ——_— 
— — — — 


Marims of Equity. 29 
if the Teſtator had ſeen, he would have altered his 
Will, there it is doubtful, whether Relief ſhall be 
granted; and though in this Caſe, there be no ſuch 
Daughter, of which the Wife was then enſeint, and to 
which the Words of the Will can extend, yet here is 
the ſame in Effect: And Lord Chancellor ſaid, 4. having 
an only Daughter, deviſed his (a) Truſtees ſhould con- (*) Bur if 
vey the Land to the Daughter in Fee; the Teſtator re- fare iin the 
covered, and after had a Son; the Daughter ſhall not he dev 
carry the Land from the Son. 2 Ch. c. 16. er e, e 


that the Law 


fixeth the 


Eſtate; Equity cannot help; as if Lands be deviſed in Tail, Remainder over; the Deviſee 


dieth without Iſſue, in the Life of the Teſtator, the Remainder ſhall take Place. 2 Ch. c. 16. 


(8.) A Sum of 120. was given with an Appren- 
tice; and by the Articles it was provided, that if the 
Maſter died within a Year, 60 J. ſhould be returned; 
the Maſter being ſick when the Articles were executed, 
and dying within three Weeks after, the Bill was to 
have a greater Sum returned; and although the Par- 
ties themſelves had provided againſt Accidents; yet it 
was decreed that one Hundred Guineas ſhould be paid 
back. Vern. 460. 55 . 
(9.) The Obligee in a Bond (b) loſes it by Accident; (4) Ir is ne- 
the Court of (b) Chancery will give Relief. Lat. 2 4, fe Cage, 


| ſome Caſes 
: he male 
146, 48. even if the Bond was (c) voluntary; but be make | 
a Quer is made in the Book, 1 Ch. c. 77. and even a- Loss; as, 
8 where he 
gainſt a (d) Surety. 1 Ch. Co 77. ſeeks to be 


| FR relieved hi 2 
on the Matter of the Deed by a Decree ; ſuch an Oath is neceſſary. But where he only 


rays a Diſcovery, or to have the Deed produced ; an Oath is not neceſlary ; for it is not to 
be imagined he would exhibit a Bill in either of the latter Caſes, if he had the Deed, 1 Ch. 
c. 11. F. P. Vern. 180, 247. and the Reaſon given, for that you ſhall not tranſlate the Juriſ- 
diction without Oath. But Vern. 59. S. P. contra. (b) For the Court of Requeſts was pro- 
hibited to grant Relief in ſuch a Caſe. 1 Rol. 375. pl. 1. Lat. 24. (c) Quere, Vide Max. 14. c. 17. 
(d) Quare; Vide Max. 14. . 17. | | 


" ä — — 2 2 - I 28 * 


ſtrained. 


30 Maxims of Equity. 


Maxim VIIL 
Equity p2events Miſchief. 


(..) IF there be Leſſee for Life, Remainder for Life, 


3 che Reverſion or Remainder in Fee; and (a) the 
y the Cur- FE | 5 
 reſy was en- Leſſee in Poſſeſſion, (b) waſtes the Lands; though he 


joined from . | | 
dommitting is (c) not puniſhable of Waſte by the Common Law, 
Waſte. 


Hab. 96. Vet he ſhall be reſtrained in Chancery; for this is a par- 


So of a Join- ticular Miſchief, and though he is not puniſhable du- 


treſs. Toth. 


b ring the Continuance of the Remainder, 22 74 
(by Waſte in ns ne Remainder, yet he 1s (d) 


Woods and puniſhable after. 1 Rol. 377. pl. 13. S. P. Mo. 5 5 4. Toth, 
451. . 26, 36. Ven. 23. 
Toth. 83. So A 


_ in felling Timber. 1 Ch. Rep. So in plowing antient Paſture. Toth. 143, 144. So of antient Meadow 


and Paſture. 1 Ch. Rep. 14, 106, 116, 2 Ch. Rep. 94. (e) Waſte done by one who held by Cove- 
nant, and therefore not puniſhable by Law, yer holpen in Equity. Toth. 188. But here Note, 
a Difference, where the Tenant is diſpuniſhable of Waſte by the Nature of his Eſtate, or by 
expreſs Grant; and alſo a Difference as to the Kind of Waſte ; for it appears from this Caſe 
that the firſt Tenant for Life ſhall be reſtrained generally, which includes all Kind of Waſte. 
But Tenant with expreſs Grant of without Impeachment of Waſte, ſhall not be reſtrained from 
cutting Timber, 1 Ch. Rep. 242. or from plowing, Vern. 23. or from opening new Mines. 
1 Falk. 161. But ſuch a 'Tenant fhall be reſtrained from polling down Houſes, or defacing a 
Seat. 2 Ch. c. 23. 1 Salk. 161. So that all Tenants for Life ſhall be reſtrained from pulling 
down Houſes, or defacing Seats. But Tenant by expreſs Grant of without Impeachment of 


| Waſte, may cut down Timber, or open new Mines, &c. though Tenant for Life, withour ſuch 


expreſs Grant, ſhall not. (d) From this Reaſon here given, it ſhould ſeem, that except 
the Tenant in Poſſeſſion be puniſhable by Law, at ſome future Time, though he is not ſo at 
preſent, Equity will not enjoin him. But from the Caſes before it appears, that though he 


be entirely diſpuniſhable, he ſhall be in ſome Caſes reſtrained. 


| (2.) A Court of Equity hath a Juriſdiction to quiet 

Men in their Poſſeſſions. per Coke, 3 Bulſt. 3 4. S. C. Litt. 

Rep. 166. 1 Rol. Rep. 190. As where the Party hath 

been in Poſſeſſion three Years, and another diſturbs 

(e) An n. him in ſuch Poſſeſſion; Equity will grant an (e) In- 
never grant · junction to quiet him in it. Car. 66. S. P. Vern. 156. $0 
wy before the Law Patentees had an Injunction to reſtrain the De- 
aleft.925.P. fendants from proceeding in the printing of any Lau- 


Vern. 156. 
% Books. 2 Ch. c. 67. 80 the Company of Stationers had 
| an 
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Maxims of Equity. 31 
an Injunction, to ſtay the Books in the Cuſtom-Houſe, 
and hinder the Sale of Statute-Books printed beyond 
Sea, 2 Ch. c. 76. and where the Caſe requires it, E- 
quity will grant a perpetual Injunction; as Equity 
granted a perpetual Injunction againſt proving of a 
Will in the Spiritual Court, it being found upon a (a) (a) tjune- 
Trial to be no Will. 1 Ch. c. 80. So a perpetual In- ag net 


granted, ex- 


junction was granted to ſtay the Actions at Law of ſe- cept a Rigbt 
appears; for 


veral Perſons, where the Right had been tried and de- otherviſe 


. . ; he Part 
b | might re- 


ceive a Prejudice, which could never be compenſated, and ſo Equity would do a Miſchief, 
inſtead of preventing one. Vern. 276. As upon a Motion for an Injunfion to ſtop the Sale of 
Engliſh Bibles printed beyond Sea; the Lord Keeper declared, he could not grant an Injunc- 
tion, but where a Man has a plain Right to be quieted in it; and directed a Trial, wherein 
the Patentees to be Plaintiffs, and the Defendants to admit they have ſold twelve Bibles; and 
when the Trial is over, to come back again. Vern. 120. So Where the Univerſity of Oxferd 
had a Patent for printing of Bibles; the King's Printers, being entitled under a Patent, 
brought a Bill to reſtrain them; though the Court was of Opinion, that the Univerſity could 


not print more than for their own Uſe; yet it being a Right determinable at Law, would not 


grant an Injundtion, but directed a Trial. Vern. 275. And where the Eaſt- India Company 
pray'd an In junction to reſtrain the Defendant from trading to the Eaſt-Indjes, though the 
Court was far from thinking the Company's Patent void, which had been confirmed by ſo 
many Kings; yet the Validity of the Patent being triable at Law, an Injunction could not 
be granted, till it was determined there; and a Trial was directed. Vern. 127. S. C. 2 Ch. c. 165. 


(3.) The Plaintiff in his Bill ſuggeſted, that the De- 
fendant ſet up a pretended Will, whereof he was 
Executor, and being inſolvent endeavoured to get in 
the Debts, the Will being conteſted in the Spiritual 
Court : The Defendant demurred for that the Bill 
contained no Equity, and the Suggeſtion of Inſolvency 
might be made againſt every Executor; but the Demur- 
rer was over- ruled, and upon Motion ordered, that the 
Debtors to the Deceaſed's Eſtate, ſhould (b) forbear to g) Debrors, 


| | 7 Dd HE if they have 
pay any Money, 'till the Matter ſettled in the Spiritu- the leaf No- 

Ed oh Fo tice of ſuch 
al Court. 1 Ch. c. 75. an Order, 

| | muſt rake 

Care, that they pay not the Money to ſuch Executor; for where by the Decree one of the 
Executors was ordered to receive no more of the Teſtator's Eſtate ; a Debtor, though he was 
no Party to the Bill, nor ever ſerved with a Copy of the Decrce, being preſent in Court when 
the Decree was pronounced, and paying a Debr due by Mortgage, to ſuch Executor, who by 
Law was the Hand entitled to receive the Debt, was decreed to pay the Debt over again, 
Harvey and Mountague. Vern. 57, 122. a 


| (4.) Where Deeds do concern as well the Title of 
the Reverſioner, as the Title of the Tenant for Life, 
4 e ooh Od. 0 
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32 Marims of Equity. 

who is in Poſſeſſion of the Deeds, it is uſual to have 
(a)Burwhere them brought into (a) Court, for avoiding all Perils, 
the Pann and the indifferent Cuſtody of them. Car. 25. And 
Law brought per Lord Chancellor, If Tenant for Life have a Deed, 


a Bill ro have x 5 | 
the Deeds whereby the Reverſion and Inheritance is in another, 


and Writings | 6 R 

ede may at Law detain the Deed againſt the Reverſion- 
the Defen. er; but ordered that the Deed ſhould be brought into 
dant being a Court for its ſafeſt Cuſtody, and both Parties to have 
ointreſs, in- 5 | | 5 
* that the Uſe of it as they have Occaſion, and both Parties if 

t not 1 s 19 | 

to diſcover they pleaſe, ſhall have Copies atteſted. 2 Ch. c. 42. 

or part with _ | | | _ 3 

bar Writings, until her Jointure was confirmed; and although the Jointure was voluntary 
and made after Marriage, yet per Cur confirm the Jointure, or you ſhall not ſee the Deeds. 
Verp. 480. Vide Max. 14. c. 12. the Notes there. 


C,.) Enter-pleading Bills are proper in Equity; as 
where the Plaintiff by his Bill ſhewed, that there is a 
Controverſy between the two Defendants, for the Re- 
verſion of the Eſtate, which the Plaintiff holdeth for 
Years, and that he doth not know to which of them 
to pay his Rent; and pray'd, that upon Payment of 
his Rent into Court, he may be diſcharged and ſaved 
harmleſs from Suit and Trouble for the {ame Rent by 
the Defendants; an Injunction was granted according- 

ly. Car. 65. 
(s.) Suits quia timet are proper in Equity; as where 
Lands chargeable with 500 J. to be paid to a Daugh- 
ter at her Age of ſixteen, were deviſed to the Defen- 
dant for Life, Remainder to the Plaintiff in Fee; the 

Bill was brought before the Daughter's Age of ſixteen, 

G) Dar tho to compel the Defendant to pay (b) off the 5001. ro 
Life, mall which it was objected, that perhaps the Tenant for 
= 5 nr Life may live till the Daughter is of ſixteen, and then 
oft the whole the Daughter may enter, and ſo the Plaintiff not be 
brance. Vide hurt. But upon a Demurrer, the Court declared the 
e Bill to be proper. 1 Ch. c. 223. So where the Surety 
has a Counter-bond, though he 1s not troubled or mo- 
leſted for the Debt; yet at any Time after the Money 
becomes payable on the original Bond, Equity will decree 

the Principal to diſcharge the Debt. Very. 1 90. 


I (7.) Bills 


Marims of Equity. . 


(..) Bills to examine Witneſſes in (a) perpetuam rei de ia Bill 


r this Pur- 


Memoriam are proper in Equity. As if a Man aſſumes * 
. . | *1 f . nil 
to J. S. in Conſideration that he will marry his Daugh- prays Relief, 


ter, that he will pay him 5001. after the Death of de dimifed 


J. D. in this Caſe, becauſe the Witneſſes are old, and * Venn. 366. 
J. D. is as young as J. S. ſo that the Witneſſes to prove 

the Promiſe may die before J. D. and ſo J. S. will be 

without Remedy for his Promiſe ; he may exhibit his 

Bill in Chancery, and examine Witneſles to prove it : 

In which he that made the Promiſe may join in Na- 

ture of an Examination in perpetuam rei Memoriam. 

1 Rol. 3 8 z. pl. 1. So a Bill to perpetuate the Teſtimony of 
Witneſſes to prove a (b) Will. Vern. 105. So a Bill lies to © The Te 
perpetuate the Teſtimony of Witneſſes to prove a Mo- came Luna- 


| F | tick; and a 
dus. Vern. 185. So to prove a (c) Right of Common Bill was 
1 1 5 0 rought to 
(d.) Vern. 308. or a Right to a (e) Way. Vern. 312. examine 
3 . ** | Witneſſes in 
perpetuam rei Memoriam touching this Will; tha Defendant demurred, for that it was a Bill to 
rove a Man's Will in his Life-time, which is in Truth no Will till the Teſtator's Death; 
and although it was inſiſted, that during the Lunatick's Life, all the Witneſſes to the will, 
that could prove the Teſtator to be then Compos Mentis, might be dead, yet the Bill was diſ- 
miſled. Vern. 105. (c) In all Caſes where ſuch a Bill may be brought, the Plaintiff muſt, 
if nothing hinders, firſt eſtabliſh his Right at Law; as to a Bill to prove a Will, and perpe- 
tuate the Teſtimony of the Witneſſes, the Defendant pleaded himſelf a Purchaſer without 
Notice of any ſuch Will, and inſiſted, that unleſs there had been a Verdict in Affirmance of 
ſuch Will (nothing hindring the Plaintiff, but that if he had a Title, he might recover at 
Law) the Plaintiff ought not to be admitted to examine his Witneſſes, thereby to hang a 
Cloud over a Purchaſer's Eſtate; the Plea was allowed, Vern. 354. S. P. before he can bring 
ſuch a Bill to prove a Right of Common, Vern. 308. or a Right to a Way, Vern. 312. or a 


Title to Lands. Vern. 441. But where ſeveral AQtons at Law have been brought on both Sides, 


concerning a Right, there a Bill to have ſuch Right tried, is proper before the Eftabliſhmeur 
of the Right at Law, being a Bill of Peace. Vide Max. 9. c.). (d) The Lord Keeper ſaid, 
he would not allow Examination in perpetuam rei Memoriam, for ſuch trivial Things as Right 
of Common, or for Ways or Water-courſes, or at leaſt nor till afrer a Recoyery at Law; for 


that the Examination coſts more, than the Value of the Thing. Vern. 312, (e) In ſuch a 


Bill to prove a Right to a Way, the Way mult be laid in the Bill, exactly per & trans, as in a 
| Declaration at Law; elſe it may be demurred to for Incertainty. Vers. 312. | 


(8.) Goods were deviſed to the Defendant for Life, 
and after his Death to the Plaintiff: The Bill was to 
compel the Defendant to give Security to deliver the 
Goods to the Plaintiff after the Defendant's Death, or 
the Value thereof; which was decreed accordingly. 
1 Ch. Rep. 110. 3 

(9.) The Defendant's Teſtator gave the Plaintiff 
1000]. to be paid at the Age of 21 Years: The Bill 
ſuggeſted the Defendant waſted the Eftate, and pgs 
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Marims of Equity. 
he might give Security to pay this Legacy when due, 
1 was decreed accordingly. 1 Ch. c. 121. 


(10.) An Apprentice, after he is out of his Time, 
may exhibit a Bill to oblige his Maſter to ſue the Co- 
venants in the Indentures within a certain Time, (viz, 
a Year) or elſe to deliver up the Indentures; for elſe 

the Maſter might ſtay his Action as long as he pleaſed, 
and till the Apprentice's Witneſſes were dead. 1 C 0 78. 
(11.) A Common that has been incloſed for thirty 
Fears, ſhall not afterwards be thrown open, Very. 3 2. 
and Equity will bind the Right of a Stranger to prevent 
ſuch a publick Miſchief; as there being an Agree- 
ment between the Plaintiff and the Parſon, to incloſe a 
Common, in which the Parſon had ſome Glebe, for 
which the Plaintiff was to give him as good; the Court 
(a) It feems decreed the (a) Agreement and Incloſure, and that the 


there ought 


ro he Com- Succeſlors $ the Parſon ſhould be bound thereby. 


miſſion, to 


examine the I Ch. Rep. 4 80 where there was an Agreement for £ 
. tan — but all that claimed Common, were not 


0 


boch Lands, Parties to it: Although it was inſiſted, that to decree 


er that Agreement, would be to do a manileſt Wrong 


receive no 


— Fg it was decreed nevertheleſs, that the Agreement for the 


x Ob. Rep. 41. ( b) Incloſure ſhould be performed; and that if any, 
(b) And a 


Commiſion That had Intereſt, were not Parties to the e, 
wes awarded they could not be bound, and ſo at no Prejudice? But 


IN however, it ſhould not be in the Power of one or two 


1 cb. . 48. wilful Perſons to oppoſe a publick Good. 1 Ch. c. 48. 
So where there was a Decree for an Incloſure twenty 

Years ſince, to which the Husband agreed ; but the 

Wife having an Eſtate within the Manor, and her 
Husband's Agreement not in StriQtneſs binding her, the 

would now diſturb the Incloſure; it being proved, 
(e) But that ſhe was (c) benefited by the Incloſure, the Court 


where 1t was 


not charged decreed, it ſhould ſtand. Vern. 456. 
in the Bill, 

that the Defendant would be benefited by ſuch Incloſure, nor charged char there was any 
Agreement for an Incloſure; on a Demurrer for that Reaſon, the Bill to compel the only 
Freeholder in the Manor to conſent to an Incloſure, was diſmiſt. 1 Ch. Rep. 259. 


4 5 FOE Re) | (12) 1. 


— Marims of Equity. dl 
(12.) It being alledged in the Bill, that the Defen- 
dant the ſurviving Partner, carrying on a diſtin Trade 
for himſelf with the Perſons that were Debtors to the 
joint Trade, to oblige them, forbore to call in their 
Debts; upon Motion, it was ordered, that an able 
Attorney, ſhould be appointed to fue for and recover 
thoſe Debts ; unleſs the Defendant ſhould give Security 
to anſwer the Moiety of the Debts; that were ſtanding 
out. Vern. 118. | FIT Se 


Häxim IX. 
Equity prevents Multiplicity of Suifs. 
(MHB Bill was againſt an Executor to (a) diſ- 0 4 Bil 


. Was brought 


cover Aſſets,” and to have Satisfaction; it again ku 


2 * 1 N E a 
was inſiſted for the Defendant, that the Plaintiff bought Kyo" 


not to have Relief here, having a proper Remedy at 2 
Law; but the Court being poſſeſſed of the Cauſe, ſet it was 


demurred to, 


and the ſame being as proper for this Court as at Com- beeauſt ir 


mon Law; decreed, to avoid Circuity of Action, that 8g. 8h 


before any 


the Defendant ſhould come to an Account, and pay suit com- 


menced at 


the Plaintiff his Debt. 2 Ch. Rep. 37. and in a Bill for Las; b 


the ſame Purpoſe, the Defendant preſſed for a (b) Di- che Def” 


miſſion, becauſe the Plaintiff had the Effect of his on 
Suit, wiz; to have a Diſcovery 3 but per Cur. as to Diſs perbaps if he 

- A, 8 $ | h . | |; a 
miſſion to Law, becauſe the Plaintiff hath Diſcovery Law, he 


would con- 


here, feſs the Debt, 


— —.— — ee eee 
rather than ſtand out Suit. Hard. 115: (b) Even if there had been no Prayer for Relief the 
Bill ſhould not be diſmifſed, becauſe the Plaintiff has the End of his Suit by the Diſco- 
very; as in a Bill to examine Witneſſes in perpetunm rei Memoriam, the Bill cannot be diſ- 
miſt, and yet the Defendant vught to have his Cofts, for an Heir at Law ought not to pay 
for his own Diſinheriſon; and therefore the Defendant muſt moye to ha ve his Coſts; which 
is never denied. 8 


ä 
* 


36 Marims of Equity. 


here, when this Court can determine the Matter, it 


{hall not be an Handmaid to other Courts, nor beget a 
Suit to be ended elſewhere. 2 Ch. c. 200. 


(2.) The Obligee in a Bond brought a Bill againſt 


the Heir of the Obligor, to be relieved touching an 
Error in the Bond, viz, quadragint inſtead of quadringent 
libr, though the Defendant offered to admit the Bond 


to be for 400 J,. and fo try it; yet the Court decreed 


an pac of the Profits of the Lands, and Satisfac- 
tion thereout. 2 Ch. c. 225. 


(4.) The Plaintiff and Defendant being Partners in 


Trade, upon ſettling Accounts they diſſolve the Part- 
nerſhip, and each had his Dividend. But the Defen- 
dant covenanted to ſave the Plaintiff harmleſs from all 
Loſſes and Damages due, or which might be due, or 


brought on, or which might or ſhould happen to the 


Plaintiff in Relation to his Dividend ; the Plaintiff be- 


ing ſued for ſome Cuſtoms unpaid for Goods which 
belonged, to the joint Trade, was compelled to pay 601. 
and Cofts; and having afterwards received ſome 
Monies hos to the Defendant, but no Way relating to 
the Partnerſhip ; and being ſued at Law by the Delen- 


GTi the dant for ſuch Monies, brought his Bill to (a) retain 


Companies, ſufficient to pay himſelf for the 60 J. and Coſts: Which 
that if they 


one « Man Was decreed accordingly. 1 Ch. c. 311, 
100]. they 


will give him Credit for ſo much; and therefore | in Reſpect of a Company, Stoppage i is to be 
— as a good Payment. Vern, 122. 


(A.) 4. directed B. to pay to c. 0 Sums C. ſhould 
want; C. accordingly received two Sums of Money 


(among others) of B. for which he gave Receipts as 
by the Order of 4. 4. and C. come to an Account, which 
being ſtated, they gave mutual Releaſes; but the two 
Sums not being entred in the Books of A. were not ac- 
counted for by C. B. not having received any Allowance 
from A. for the two Sums, prefers his Bill againſt C. to 
have the Money paid back; C. confeſſed the Receipts, 
but inſiſted he ought not to pay the Money back, for 
that they never had any Dealings together but upon the 


4 Credit 


1 


8 
1 
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Credit of A. and it was to be preſumed the Plaintiff had 
an Allowance from 4. he never paying the Defendant any 
Thing but upon the Credit of 4. and the Receipts be- 
ing in Writing and ſo worded. But the Court decreed 
the Defendant ſhould return the Money, for the Plain- 
tiff has a fair Claim againſt the Defendant to avoid 


Circuity. of Suits, for. otherwiſe it would only turn 


the Plaintiff on 4. and A. on the Defendant again in 


Equity to ſet aſide the Releaſe, and to have an Allow- 


ance of thoſe Sums; which Decree was affirmed upon 
an Appeal to the Houſe of Peers. Sh. P. C. 17 

(J.) There having been two Iſſues directed; ; the one, 
whether the Lord of the Manor had-a Grant of Free 


Warren; and the other, in Caſe he had a Grant of 
Free Warren, whether there were ſufficient Common left 
for the Tenants: Upon Motion for a new Trial, the Lord 
chancelor ſaid, theſe Matters were properly triable at 


Common Law; and he did not ſee what Juriſdiction 


the Chancery had of this Cauſs: Rut it was urged, 
the Bill was brought to prevent Multiplicity of Suits, 


and was in its Nature a Bill of Peace; ; and a new. l 


was granted. Vm. z 22: r E 1 0. 


(6.) A Bill: ſhewing, that one 8 had re- 
covered one Shilling or other ſma Il Damages againſt the 


Plaintiff for oppreſſing the Common, or for uſing the 
Common where he ought not, and therefore that the 
Defendant another Commoner may accept of like Da- 
mages for what is paſt, to prevent Charges at Laus, is 


in the Nature of a Bill of Peace, _ Proper in chis 


Court. Vern. 308. 


JA Fair having n bald Time? aut of Mind, 
within a Manor; but the Pickage and Stallage and other 


Profits, belonging to {ſeveral Tenants of the Manor, 
who claimed ſeveral Acres of the Land, whereon' the 


Fair was held; the Lords of the Manor, being a Cor- 
poration, ſurrendered their old Charter, and got a 
new one, impowering them to hold the Fair any where ; 
and for their own Profit, would remove it to another 

3 Place, 
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Place, the Soil whereof belonged to them; hereupon 
ſeveral Actions being brought on both Sides; a Bill 


(a)Vide Max. Was brought by the Tenants to (a) quiet them in the 
8. | 


Poſſeſſion, and to have a perpetual Injunction; which 
per Lord Keeper, is very proper in this Court, being a 
Bill of Peace, and in ſuch Caſe, this Court ought to 
interpoſe and prevent Multiplicity of Suits. Vern. 266. 


Maxim X. 
Equity regards Length of Time - 


(1. THE Defendant would avoid an Eftate for 
I want of Livery and Seiſin, but becauſe the 
Plaintiff enjoy'd 25 Years, it was decreed he ſhould 
enjoy it quietly. Toth. 5 4. S. C. cited, Vern. 196. where 
ſaid after ſuch a Length of Time, this Court will pre- 
CCCCCTCCCC os antir 2: o bonnhn 
(.) The Plaintiff had 40 Years Poſſeſſion of a Piſ- 
cary; the Court decreed the Defendants to ſurrender 
and releaſe their Title to the ſame, though the Sur- 
render made by the Defendants Anceſtors was defective, 
Pencoſe and Trelawny cited, Vern. 196. and after 40 
Years Poſſeſſion of a Copyhold under a Will, there 
appearing no Surrender to the Uſe of ſuch Will, the 
Court decreed the Want of a Surrender ſhould be ſup- 
plied. Vern. 195. S. C. 2 Ch. c. 150. * 
(c.) The Plaintiff ſought to have a Conveyance of 
his Father's Eftate ſet aſide, which was made 20 Years 
ſince, when the Father was 80 Years old, and non com- 
pos Mentis; the Court declared, that after 20 Years, 
and two Purchaſes, it was not proper for this Court, 


tO 
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to examine a non compos Mentis, and diſmiſſed the Bill. 


1 Ch. Rep. 40. 

(sq.) The Defendant fer up an old Mortgage made 
60 Years ago; and no Intereſt appearing to have been 
paid for 40 Years, or any Demand made upon Account 
of the Mortgage ; the Court decreed a Vacat to be en- 
tred on the Inrollment of it. 1 Ch. Rep. 105. 


(F.) A Bond of 22 Years old came to the Hands of 


an Executor, and foraſmuch as the Obligee, the Te- 
ſtator, lived till about 7 or 8 Vears paſt, and never 
demanded any Intereſt; the Court conceived the Bond 
hath been ſatisfied, and decreed the {ame to be cancel- 
led, and if Judgment entred thereon, the ſame to be 


vacated. 1 Ch. Rep. 78. So a Bond entred into by the 


Plaintiff to ſave the Defendant harmleſs, being 23 


Years old, was decreed. to be delivered up to be can- 


celled. 1 Ch. Rep. 88. 8 of an rigen Statute. 1 Ch. 
Rep. 106. 

(6.) The Rill 1 Was againſt the he bro F the Pur- 
chaſer of Lands, to have 50 of the PurchMe- 

Money paid, which. was Ra + Years ago to be 

paid 5 the Uſe of the P Ham; the Defendants 
7 Pleaded, chat their Teſtator lived 1 in Tondon till about 
10 Years paſt; and the Plaintiff might have had Re- 
medy . him; and no Suit having been commen- 
ced againſt him in his Life- time, nor any till now; 
and the Defendants the Executors having nothing to ſhew 


for the Payment ; and all Parties concerned therein being 


dead ; therefore after all this Time, the Defendants 


ought not to be charged therewith ; the Court held the 


Plea good. 2 Ch. Rep. 44- 

(7.) Bill of Review to reverle a Decree made 16 
Years ago; the Court in Regard the Decree was mgde 
ſo long Tince, and nothing done againſt the ſame in 
all this Time, would not reverſe . 1 Rep. 139. S. P. 
2 Ch. Rep. 48. 

(8.) A Common that has been incloſed for 30 Years, 
{hall not afterwards be thrown open. Vern. 32. 


(9.) A 


4 


39 


40 


(a) Note, this 
could not 
have been 


tried again at LOW becauſe the Verdict in Replevin is be de 2 Ventr 39%. 
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(9.) A Bill was exhibited, ſetting forth, that the 
Defendant, in a Replevin had avowed for a Rent- 
charge, and Iflue was taken thereupon, upon the Sei- 
fin of the Grantor; and it was found for the Defen- 
dant; which Verdi the Plaintiff complained of, al- 
ledging that the Rent pretended to be granted, had not 


been paid in 50 Vears, and other Circumſtances to 


render the Grant ſuſpicious, &c. it was decreed that 
there ſhould be a new (a) Trial. 2 Vemrr. 351. 


(10.) The Teſtator deviſed his Lands to his Exetiil 


tors, upon Condition that if any of his Name would 


purchaſe them for his own Uſe, then his Will was, 
that his Executors ſhould ſell the ſame to him for 200 1. 


leſs, than the reaſonable Value thereof; the Execiitors 
enjoyed the Lands for 10 Years, and one dying, the 
Survivor levied a Fine of the whole, and 5 Years paſ- 
ſed; the Plaintiff 25 Years after the Teſtator's Death, 
brought his Bill to have a Conveyance of the Lands, 
for 200 l. leſs than they were worth to be ſold. But 
the Court conceived, that the Plaintiff's Bill being 
brought ſo long after the Teſtator's Death, what was 


pray'd thereby, was unreaſonable, and therefore dilmil⸗ 


ted the Bill. Vern. 362. 
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Maxim XI. 


Equity will not ſuffer a double Satisfac- 
tion fo be taken. 


(.) [HE Grandfather deviſed Lands to his Gon, 
do pay ten Pounds per Ann. to the Son's 
three Daughters; the Father gives 200 L. in (a) Mars Bar if « 


Father, 
riage with one; decreed, the ten Pounds per Ann. ſhould. bound to pay 
be included in the 2001. Toth. 7838. fie Sen nd 

| Heir, difin- 


herits him, but makes another Proviſic ion for him, the Legacy ſhall not be included in that 
Proviſion: As Legacies of 50 J. and 1991. being deviſed to the Son and Heir, the Father re- 
ceived them; and after the Father entred into 4 Bond to ledve the Son 6000 J. at his Death, 
but by his Will diſinherited him; although it was inſiſted, that all the Son's Demands muſt 
naturally be intended to be included in this Bond; yet per Cur, I will do all I can to help 
an Heir that is diſinherited; and the Executor mall be allowed no more than what he can 
prove to have been aCttually paid towards der of theſe Legacies, and eo nomine as in Part 
of * G e Vern my 


2.) The Husband u Marrdes decking bow to 
a Truſtee, in a Bond of 3000 ,. to acknowledge a Sta- 
tute within ſix Months after his Marriage, defeazanced;  : 
that if he did not, within a convenient Time after his 
Marriage, convey Lands of 500 J. per Ann. for the Wife's + 
Jointure, then he ſhould leave her 1000 J. at his Death: 
He by Will deviſed to her Lands in Fee, worth 52 l per 
Aun. The Court decreed this to be in (b) Lieu. of her (by There | 
Jointure, and that the Bond ſhould be delivered up and 1 


Proofs offer - 


cancelled. 1 Ch. Rep. 45. So the Husband articled be- ed, that it 


was a volun- 


fore Marriage to ſettle 1000 L. per Ann. on his intended tary Gift,and 


Wife for her Jointure. He makes a Settlement in Pur- fed of me 


ſuance of the Articles ; but the Conveyance being in! oo.e 


Jointure; 


penned, Part of the Lands thereby intended to pals, b but the Court 


being of Opi- 
did not paſs. He afterwards made a voluntary Settle- nion that 
| M they were 

| : | THO ON SANITY cp, ment but Conjec- 
tures, de- 


Feed it to be a Satisfaction; "which implies, that if the Proofs had been ſufficient, they 


would have decreed otherwiſe. 1 Ch. Rep. 45. 
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or otherwiſe 2 Ch. Rep. 162. 
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ment 45 her for her Life, of Lands of 5001. per 
Aun. if ſhe brings a Bill to have the Defect of her 


Jointure ſupplied, the ſubſequent Settlement ſhall be 
(e) Bur taken as a (a) Satisfaction. 2 Ch. c. 68. 


where the | 
Husband on the Marriage charged the Lands with a Rent-charge for the Jointure of the Wife, 
and deviſed Part of thoſe Lands to the Wife; the Heir pray'd that the Lands deviſed to the 


Wife might bear their Proportion of the Rent-charge, But per Cur', the Grantee of the 


Rent-charge, may diſtrain in all or any Part of thoſe Lands for her Rent, and there is no 


Reaſon to abridge her Remedy in Equity; and the Husband certainly intended her ſome Be- 


nefit by this Deviſe, and he has not declared it ſhould be accepted in Part of the Rent- 
charge; and ſo diſmiſſed the Bill. Vern, 34). F 


(3.) Sir M. B. having a Son and two Daughters by 

a firſt Venter, upon his ſecond Marriage ſettled the 

Land in Jointure upon his Wife, and after in Caſe of 

their having Iſſue Female, to raiſe 30007. for ſuch 

Iſſue. And having one Daughter by fuch ſecond Mar- 

riage, he deviſes the Reverſion of the ſettled Lands, 

and all his other Lands to Truſtees, and ſays, that 

after the Son by a convenient Match, ſhall have raiſed 

- 90001. for his three Daughters, that then the Truſtee 

ſhould let the Son have the Eſtate. It was decreed, 

that if the Heir paid the 9000 J. the Security by the 
Settlement ſhould be diſcharged ; the Will being but 
cumulative Security, and ſo the Daughter by ſuch 

(b) Note, by ſecond Marriage was to have but (b) one 30001. and 
ment the the Court cited a Caſe, - where a Man had ſecured 


30005 J. was 


to be paid to Portions for his Children, and afterwards by his Will 


the Daugh- 


ter at her deviſed to each of them Aa like Sum; it Was held that 
Day of Mar- this would not double their Portions, unleſs plainly 


riage, 


ried after 16; 


that ſhe mar- proved, that he (c) intended it fo. 2 V entr. 347. S. C. 


at the Age of | q | 
18; and if ſhe died before either, then his Heir to have the Benefit; it was decreed, that 
this one 3000 J. which ſhe was to have only, ſhould be liable to the ſame Contingencies. 
2 Ventr. 347. but that it ought to be paid in the firſt Place, whether the Lands in preſent 
Poſſeſſion deviſed, and the ſaid Reverſion, which are liable to the ſaid Will, be ſufficient or 
not, to raiſe the whole 9000 J. 2 Ch. Rep. 165. and in the mean Time till Payment, ſhe was 
to have a third Part of the Profits of the Lands deviſed. 2 Ventr. 347. (e) The Court de- 
clared, there was no Intention of the Father to malte a double Portion for the Daughter; 
and therefore ſhe ought to have but one 3000 J. 2 Ch. Rep. 165. and in all theſe Caſes of De- 
viſes, the Intention ought to be the Rule ; as where an Uncle owed his Niece 300 J. by Bond, 
and by his Will gave her 300 I. and after making his Will, borrowed 1001. more of her ; 
though it was inſiſted that it was the Rule in Equity, that where the Debtor gives his Debtee 
a Legacy greater than the Debt, it ſhall go in Satisfaction; for 4 Map ſhall be intended to be 


Juſt 
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juſt before be is kind, otherwiſe where the Legacy 1s leſs, for that is neither to be juſt nor 
kind; yet per Lord Chancellor, it may be as good Equity to conſtrue him to be both juſt and 
kind, it he intended to be both; if any Part of this 300 L be applied to the Payment of the 
Debt, as for ſo much it is not a Gift; whereas a Legacy muſt be taken to be a Gift or Gra- 
tuity ; and there being Aſſets, and ſame Proofs of the Teſtator's greater Kindneſs to that 
Niece, than his other two Nieces, to whom he had given Legacies of 2001. a-piece by his 
Will, the whole 300 l. over and above the Debt was decreed her, 1 Salk.-155. F. P. 2 Salk. 


508. that a Legacy ſhall not be taken as a Satisfaction of a Debt; for a Court of Equity 


ought not to hinder a Man from diſpoſing of his own as he pleaſes; and when he ſays he gives 
a Legacy, we cannot contradict him and ſay that he pays a Debt; and as to a Debt contracted 


after the making of the Will, there is no Pretence to make a Legacy to be a Payment of 
that. So if a Legacy be leſs than a Debt, it was never held to go in Satisfaction. So if the 
Thing given was of a different Nature, as Land, it ſhould not go in Satisfaction of the 
Money. So if a Legacy be upon Condition, for by the Breach he may be a Loſer, whereas 
the Will intended it for his Benefit. And in a late Caſe of Sir F. Scudamore, decreed Trin. 


1726. The Reſiduum of a perſonal Eſtate, being 8500 J. was deviſed to an Executrix, in Truſt 


to purchaſe Lands to the Uſe of her ſelf for Life, Remainder to Sir F. Scudamore in Fee. 
She purchaſed Lands to the Value of 3 5300 l. but it did not appear, that ſhe bought them with 
the Truſt-Money: The only Proof that was made, was by a Book, where ſhe kept a regular 
Account of the Truſt-Money, and it did not appear there, that this Purchaſe was made with 


Part of the Truſt Money. She deviſed theſe Lands to Sir F. Scudamore in Fee, and by her Will 


gave ſeveral Legacies to the Plaintiffs, for which there would not be ſufficient Aſſets, if 
the Deviſe of the Lands, ſhould not be eonſtrued a Satizfaction pro tanto; per Lord Chan ellor, 
It does not appear, that the Money laid out in the Purchaſe of theſe Lands, was Part of the 
Truft-Mency. So that the ſple Queſtion is, whether, when a Truſtee, being obliged to lay 
out the Truft-Money in the Purcha 


* F ro Ae Jes a ce „ but _ not declare it to 
be in Purſuance of the Truſt, and deyiſts thoſe Lands to the C we Truſt, and by the Will 
gives alſo many Legacies, which, if this be not conſtrued a Sarkhigclion, T: never % paid ; 
whether in Conſcience, to make the Will conſiſtent, and every Part of it ſatisfied, this 
ought not to be conſtrued to be a Satisfaction; and fince it cannot be imagined, that ſhe at 
the Time of her Death, intended to amuſe the Legatees with vain Hopes of their Legacies, 
which ſhe knew could never be paid, except this Deviſe is to be taken as a Satisfaction; there- 
fore decreed it to be a Satisfaction pro tanto. B34 


(4.) By Articles made on the Marriage of the Plain- 
tiff, her Father was to pay 50 J. as her Portion, and 
the intended Husband was to have made a Settlement; 
the Husband died Inteftate, before the Portion paid, 
or the Settlement made : She takes out Adminiſtration 
to her Husband, and thereby becomes entitled to the 
50 L and now brings her Bill againft the Heir of her 
Husband, to have her Jointure according to the Mar- 
riage-Articles ; per Cur. the Plaintiff ſhall not have the 
Money as Adminiſtratrix, and alſo the Jointure too, 
which was to be made in Conſideration of the Money, 
and in Expectation that the Husband ſhould have re- 


ceived it; and therefore (a) diſmiſled the Bill with Coſts. Kg 4 
| | | made by the 


Vern. 463. | Reporter; 

| | | LED ELLD: or ſhe is en- 
tirled to theſe two Demands in diſtindt Capacities; and Jide the Caſe of Faſon and is; the 
Husband of the Defendant being ſeiſed of the Land, fold it to the Plaintiff ; the Plaintiff 
contraſted with F. S. to ſell him the Land for 1200 J. and entred into a Statute, to convey 
the Land free from Incumbrances, and to deliver Poſleffion ; or in Default thereof, to repay 
the 12001/. the Husband dies, and the Defendant ſet up a Settlement, whereby her Husband 
was but Tenant in Tail, and ſhe was to have the Land as her Jointure, and fo evicted the 
Eſtate 
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Eftate from F. S. who afterwards died, and made the Defendant his Exeeutrix, whereby 
ſhe became entitled to the 1200 J. the Plaintiff inſiſted, that it was a Caſe of great Extre- 
mity, that the Defendant ſhould have the Land, and the 1200 |, too; but per Cay, there is 
no Weight in that Objection, for ſhe has an Eſtate for Life in the Land by the Settlement, 
and ſhe has the Money as Executrix to F. S. & quando duo Fura in uno conveniunt, æquum eft, 
a ſþ ſent in diverſs 5. Vern. 284. 


Maxim XII. 


Equity ſuffers not Advantage to be taken 
of a Penalty oꝛ Forfeiture, where Com- 
penfation can be made, 5 


ON 


Cop vholdet for Life hi citing Timber for- 
Fl his Eſtate; the Lord entred, and ad- 
mitted the Defendant who had a Verdict at Law; the 

| Copyholder exhibited his Bill to be relieved againſt the 
Forfeiture, offering, if it ſhould appear to be Waſte, 

to make Satisfaction: Upon an Iſſue directed to try, 

(a) For in whether it was the primary (a) Intention in cutting the Tim- 
Ge Tor. ber to do Maſte; it being found for the Plaintiff, it was 


wilful For- 

leiture, the decreed, he ſhould be (b) relieved, and the Defendant 
Court decla- 

red, 0 to deliver Penne and account for the meſne Profits. 
would BO | | 


relieve. Vide 1 Ch. C. 95. 


ant. Max. 2. | | 
c. 3. Cb) Vide Toth. 3 Where the 3 com lled the ae” to admit a Tenant Copybold- 


er to ſue at Law, without any Forfeiture of bis Copy hold. 


(2. ) If A. conveys Lands to B. T Go and their "EC 
upon Truft that if C. the Son of 4. within ſix Months 
after the Death of 4. ſhould ſecure to Truſtees 500 l. 
for the younger Children of C. then after ſuch Securi- 
ty given, to convey to C. and his Heirs; and until the 
Time for giving lach Security, in Truſt for the eldeſt 
Son of C. and in Default of ſuch Security, to convey 


tO 
I 


Maxims of Equity. I 
to {uch eldeſt Son and his Heirs: If C. dies before any 
ſuch Security given, yet this Condition (a) precedent &) Newth's 


was a Condi- 


being only in Nature of a Penalty, the Intent of the rio" precederr, 


| 0 and yet the 
Truſt {hall be regarded, which was to ſecure 500]. to Conti rehies 
| 8 . 1 ved againſt 
the younger Children. 1 Ch. c. 8 9. It althorigh 
"= | 3 q it was ſaid 

by Lord Chancellor, Vern. 93. that Conditions precedent muſt be literally performed, and that 
the Court will never veſt an Eſtate, where by reaſon of a Condition precedent, it will not veſt 
at Law; yet it appears by this and the following Caſes, that Relief is given againſt Conditi- 
ons precedent, where Compenſation can be made. | | | | 


(3.) The Father. ſeiſed in Fee, deviſed the Lands to 
his Daughter and her Heirs; and his Mind is, that (b) cb) vote, the 


e P 

if his Son pay to her 501. then his Son (c) ſhall have . 
the Land; the Money was not paid at the Day; the Veling vl 
Daughter fold the Lands; it was decreed againſt the Eftate in the 


Son; and yet 


Vendee; the Son paying the Money; for the Court the Court re. 


—_— 9 . e Here, 

took it but as in Nature of a Security. 2 Ch. c. 1. (e) The Fe- 
| | 3 | „ ſimple was 

ceerced to him; but a Quere is made by the Reporter; for if he had performed the Condi- 


rion, he could have had but an Eftate for Life; and there is no Reaſon, that his Failure 


ſhould give him a greater Eftate in Equity, than the Will in Writing gives him on Per: 
formance of the Condition, by the expreſs Words of the Will. | | | 


(4.) It was provided by the Marriage-Articles that m 
Cale, the Husband did not, within two Years after the 
Marriage, ſettle ſuch a Jointure on the Wife, as by the 
Articles was agreed to be ſettled; that then the Hus- 
band ſhould only have Intereſt paid him during his 
Life, for the Wite's Portion ; the Wife died within the 
two Years, he not having ſettled ſuch Jointure, as by 
the Articles he was obliged to ſettle. He brought his 
Bill to be relieved againſt the Articles, inſiſting that if 
he had at any Time ſettled ſuch Jointure upon his 
Wife, though not within the Time preſcribed by the 
Articles, he ſhould have been relieved againſt the Ar- 
ticles, and have had the Portion decreed him; but the 
Bill was (d) diſmiſt; and Colonel Cheek's Caſe was (d) Note, us 


Reaſon is 
N 


cited 5 given in the 
9 ERY 4 5 | Book, why 
the Bill was diſmiſt; but a Quere is made in the Margin, whether the Husband's making a 


Settlement be not a Condition precedent to the Payment of the Portion? But the Reaſon ſeems . 


to be, becauſe no Compenſation could be made after the Wife's Death, fince no Jointure 
could be then ſettled on her; and this is more apparent, from the Reaſoning of the Counſel 
for the Husband, viz. that if ſhe had lived, he might have ſettled a Jointure, even after the 
two Years, and been decreed to the Portion; which if fo, then ir is the Settling the Jointure, 
(that is) the making Compenſation, (which might be done at any Time before ber Death, hut 
not after) that makes the Difference. 
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Maxims of Equity. 

cited; who by Articles made on his Marriage was to 
have 4000 J. Portion with his Wife; 15001, down in 
Hand, and 25001]. more, if he made a Settlement 
within the Space of three Years; it happened that his 
Lady died within two Months after the Marriage, he 
not having in that Time made ſuch Settlement, as by 
the Marriage-Articles he was obliged to have made; 
and he in that Cale exhibited a Bill to be relieved, and 

was diſmiſſed. Vern. 68, 69. 
C.) The Father by Will gave 2000 J. apiece to his 
Daughters in caſe they ſhould releaſe to his Heir their 
| Right to certain Lands; one of the Daughters died 
before ſhe gave ſuch Releaſe, and therefore the Heir 
refuſed to pay the Portions; the Daughters exhibited 
their Bill to be relieved, and were diſmiſfed by Lord 
Chancellor Nottingham ; but upon a Bill of Review, tho 
it was argued that this being a Condition precedent, 
and being not performed, there could be no Relief; yet 
Lord Keeper North enclined to over- rule the Demur- 
rer; and ſaid that in all Caſes, where the Matter lies 
in Compenſation, be the Condition precedent or ſubſe- 
quent, he thought there ought to be Relief. Very. 222. 
(6.) A Man deviſed Lands to J. S. upon Condition 
to pay 20000 U. to his Heir at Law, wiz. 1000 l. per 

Ann. for the firſt ſixteen Years, and 2000 J. per Ann. af- 
ter 'till the whole ſhould be paid. The Heir entred 
for Non-payment of one of the 1000 J. per Ann. J. &. 
brought his Bill and was relieved ; the Court declaring, 
Gay, that wherever they can give (2) Satisfattion, or Compenſa- 
. for the Breach of a Condition, they can relieve. 1 Salk. 


Heir Intereft 1 56. 
for eve 


1000 J. — the Time it became payable, becauſe both the Sum and Time of Payment 
were certain. | 


(7.) If there be a Portion of 80001. given to a 
Woman, provided ſhe marries not without the Con- 
ſent of 4. and that if ſhe marries without his Conſent, 

that ſhe ſhall have but 100 J. per Ann. yet if ſhe mar- 


ries 


1 


Marims of Equity, 47 
ries without his Conſent, ſhe ſhall be relieved; for the 

Proviſo is in terrorem only. 1 Ch. c. 22. S. P. Vern. 20. 

2 Ch. Rep. 23. But if the Portion had been (a) limit- ( Though 
ed over, the ſhall not be relieved. 2 Ch. Rep. 95. 80 romp 
if A. (b) deviſes a Meſſuage, Oc. to B. his Wife, Re- g' Keren 


the Reaſon, 
mainder to C. his Grand- daughter in Tail, upon Con- by there | 
dition that C. marries with the (c) Conſent of his Relief; yer 
Wife, or the major Part of them; and if ſhe marries 428 
- without their Conſent, then he deviſes the ſame to F H ο e r 
and his Heirs; and after C. ſteals away and is married 5 and Por 

1 5 | | er) this 1s 
without the Conſent of any of them; ſhe ſhall not not like che 
be relieved in Equity; the great Cafe of Fry and Por- Es : 
Fe Condition is 
where the Uncle by Leafe and Rel-afe fettled the Lands for Payment 
tothe Uſe of himſelf for Life, Remainder to the Plaintiff becate 1 
for Life, Remainder to his firſt and other Sons in Tail, r 
Remainder to the Defendant, with a Power of Re- at the Day, 

| | : * „ > no (ROE may 
vocation to the Uncle; provided, that if the Plamtiff be a Cones 
married without Conſent of the Uncle during his Life, I Piement 


and after his Death, of 4. B. Oc. then the Uſes limit- eber 


„ = ; N * ; a © 5 Day with 

ed to the Plaintiff and his Sons to ceaſe, and then to —_ 
ö i ; | . . bY” er 
the Uſe of the Defendant. He married without Cen- and je- Lord 
Chancellor the 


ſent having no Notice of the Conveyance or Proviſo: Keaton why 
But his Uncle (who knew not of the Marriage) enter- tere was = 
| Forfeiture in 


tamed him kindly, and gave Legacies to him by his that Caſe, 
Will, and died; the Defendant diſturbed the Plaintiff Narise 
becauſe of the Forfeiture, who brought his Bill to be Rufe 


es. | ' ſent, was a 
relieved ; but be was diſmiſt to Law. 2 Ch. c. 109. 80 . 
. 5 | | | | | „that 
C. deviſed his Lands to Truſtees for three Years; and no after Sa- 
. þlifa#ion 

| IF could be 
3 | made for it. 
2 Ventr. 352. and er Lord Chancellor, the Reaſon of the Forfeiture was, becauſe the Non- 
performance of that Condition, viz. (marrying with Conſent) could nor be compenſated 
with Damages, Vern. $3. and though it may be as well ſaid, that no Compenſation for ſuch 
Marriage without Conſent, can' bo made, where there is no Eimitation over, any more than 
where there 1s; yet Note, where there is no Limitation over, there is no Perſon to whom the 
Compenſation is to be made ; which makes the Difference. (b) Ir was argued, that as in 
Caſe of a perſonal Legacy, ſuch a Proviſo would be void by the Civil Law, becauſe it is a 
Maxim with them, Matrimonium eſſe liberum: So it ought to be in Caſe of a Deviſe at Law of 
Lands, 1 Mod. 306. and tho' it was ſaid by Hale C. B. that if the Queſtion were of a Legacy, 
there might be a great deal of Reaſon to queſtion the Validity it, becauſe in thoſe Courts 
where Legacies are handled; it would have been void. But this is a Caſe of Lands, (Deviſe) 
1 Med. 308. yet it appears, that ſuch a Proviſo annex'd. to a Legacy, ſhall-not be deemed 
void in a Court of Equity. Fern. 20. (e) Whar is à fufficienr Aﬀent, vide Max. 1 3. c. 4. 


48 Maxims of Equity. 


if within the three Years there happened a Marriage 

between the Lord G. and Mrs. W. who was his Heir 

at Law); then to Mrs. W. for Life, Remainder to her 

firſt Son, c. but if the Marriage did not happen, 

then to the Lord F. in Tail; Lord G. would not marry 

the Lady, but married another Perſon, and after the 

Lady married the Plaintiff, who was urged to be a Per- 

ſon equal in all Circumſtances to the Lord G. and they 
exhibited their Bill to have the Lands, for that it ought 

not to be in the Power of the Lord G. to deprive the 

Lady of the Lands, by his not marrying her; and 

a) This De- the rather becauſe there was no (a) Default in her; 
cree was 7*- But the Court of Chancery would not grant Relief in 
Houſe of this Caſe; though the Condition was anſwered to what 


Peers; but 


no Reaſon is the Lady was capable of doing; for that the Condition 


given 1n the 


Fock Bur Was precedent, and though Chancery relieves Non-per- 


rhere ſeems 


nodifference formance, it is only upon a Forfeiture for which Equi- 
between this ty can have a Valuation made, and give a Compenſa- 
Gale, and . 7 | | | 
that of By tion. 1 Salk. 231. 

except as to the Point of Diſobedience ; for in this Caſe, there was no AR of Diſobedience in 


the Lady, nor any Manner of Default in her; but in the other Caſe there was; and as this 


was a very great Conſideration in the Court of Chancery not to relieve in that Caſe, fo it 
might be the ſame Conſideration in the Houſe of Peers to relieve in this; and Vide 2 Ch. Rep. 


391. where the Son being Deviſee of Lands upon good Behaviour, for his Misbehayiour it 
was decreed againſt him, e 


(8.) A Mandeviſed to each of his Daughters 20000 J. 
provided, that if they or either of them married be- 
fore the Age of 16. or that if the Marriage were with- 
out the Conſent of ſuch Perſons, then they ſhould 
| loſe 10000]. of the Portion, and that 10000 . ſhould. 
go to his other Children; one of the Daughters mar- 
_ ried under the Age of 16. but with the Conſent of all 
the Parties; it was urged, that it being with Conſent, 
it might be at any Age; but my Lord Keeper was of 
Opinion, that both Parts muſt be obſerved. 2 Vent. 3 56. 
(.) The Teſtator deviſed his Eſtate to the Defen- 
dants in Truſt for the Uſe and Benefit of the Plaintiff, 
but declared his Will to be, that the Plaintiff ſhould 
have no Benefit of the Deviſe, unleſs the Plaintiff's 
— Father 


Maxims of Equity, 49 
Father ſhould ſettle on the Plaintiff two full Thirds of | 
the Eſtate ſettled on the Father on his Marriage; and 


in Default thereof the Eſtate to the (a) Defendants ; (a) Here 
| | TOE. Note 
the Father made no Settlement on the Plaintiff, but Lim!arior 


Limitation 


deviſed all his Eſtate to him (b) for Life, but ſubje& to neee. 
the Payment of Debts; it was admitted and ſo adjudg- tors, and Vid. 


8 ws | ONS ; I: Cb. c. 58. 
ed by the Court, that this Eſtate was executed in the where 900 7. 


Plaintiff by the Statute of Uſes, and conſequently that by fn pgs 
this is a Condition ſubſequent ; yet the Court declared, * Fee vole, 
that though Conditions (c) ſubſequent, which are to deveſt married not 


contrary to 


an Eſtate, need not be literally performed, yet even in the Likingof 
ſuch Cale, if the Party cannot be compenſated in Da- 1 
mages, it would be againſt Conſcience to relieve ; and for ſuch Per- 


| 5 fon as A. 
therefore ordered the Maſter to examine the Value of 
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0 ; 
ſhall nomi- 


the Eſtate deviſed, and the Amount of the Debts, Want ef neh 


which that Eſtate was charged with, and to report to Ne, atign, 
the Court, whether after Debts paid, there would be ſhe marries 
two full Thirds of the Father's Eſtate, which was ſet- . 
tled upon him in Marriage, left to the Plaintiff, Vern. candot 4% 
79. and upon a Rehearing, would not vary the for- In we. 
mer Decree, declaring, that the Difference was whe- viſe than for 


Z = : > her Benefit. 
ther this Caſe lay in Compenſation, or not; and if a mat ooo 


Compenſation was made, he would relieve againſt the vert, having 


Breach of the Condition: But in Caſe a ſufficient Com- Power by 


auguſt | | ill to de- 
penſation was not made, he would then conſider far- viſe Lands, 
| „ - 8 | | | deviſed them 
ther of it. Vern. 167. to her Exe- 


cutors, to 
pay 500 J. out of them to her Son, provided that if the Father, gave not a ſufficient Releaſe 
of certain Goods to her Executors, that then the Deviſe of the 500 J. ſhould be void and go 
to the Executors; and after her Death a Releaſe is tendred to the Father, and he refuſes ; 
yet upon making the Releaſe after, the Money ſhall be paid to the Son; for though a Con- 
dition is generally binding, where there is a Deviſe over, yer here being to go to the Exe- 
cutors, tis no more than what the Law implies, 2 Ventr. 352. though Vide 2 Ch. Rep. 95: 
Where a Portion was given to a Daughter, but if ſhe ſhould marry without the Conſent of 
her Father and Mother, or one of them, then to be paid to ſuch Perſon, as the Mother by 
Writing under her Hand ſhould appoint; the Wife by Deed directed, that if the Daughter 
ſhould marry without the Conſent of her or her Husband, then the Money to be paid to her 
and her Husband, or the Survivor of them ; the Wife died, and the Daughter married without 
the Conſent or Privity of her Father, and after he had forbidden her to marry on Forfeiture 
of his Bleſſing; the Court decreed the Money to the Father. (b) Tho' by the Will he was 
Tenant for Life, but by the Condition he was to have a greater Eſtate; yet the Court con- 
ceived that was well enough. Vern. $3. Vide Max. 13. c. 4. (e) As by the former Caſes it 
appears, that Relief can be given againſt Conditions precedent, if Compenſation can be made: 
So by this, it appears, that Relief cannot be given even againſt Conditions ſubſequent, if 
| Compenſation cannot be made. So that the Diſtinitions taken between Conditions precedent 
and ſubſequent, as to Relief, ſeem to be trifling ; and the Diſtindtion is only, where Compenſa- 
tion can or cannot be made, 
O (10.) A 


Maxims of Equity. 

(10.) A Man deviſed his Lands called S. to his younger 
Son, and declared, that if he ſhould be any Way hin- 
dred of enjoying them, then in Lieu thereof he ſhould 
have all the Lands at B. A Moiety of the Lands called 
S. were evicted from the Deviſee, who thereupon in- 
ſiſted to have the whole Lands at B. But the Court de- 
creed, that he ſhould have as much of the Lands at B. 
as were equal in Value to thoſe evided ; for it was a 

Condition that lay in Compenſation. Vern. 270. | 
(s.) The Mother limited the Lands to Fohn her 
younger Son, he paying unto Katharine her Daughter 
1200 l. within {ix Months after the Eſtate ſhould fall 
into Poſſeſſion; provided, that if Thomas the elder Son 
died without Iſſue, fo as his Eſtate ſhould come to ohn, 
then if Fohn did not pay Katharine 15001. within fix 
Months, the Lands ſhould go to Katharine and her 
Heirs ; Thomas died without Iſſue, whereby his Eſtate 
deſcended to 7ohn; John would not pay the 1 500 J. 
for the Lands were not worth the Money ; Katharine 
dying, the Queſtion was between her Heir and Admi- 
niſtrator, who ſhould have the Lands; it was inſiſted 
for the Admmiſtrator, that this was only in Nature of 
a Security for Money, and that conſequently he be- 
came entituled to the Money : But it was decreed for 
the Heir; the Court declaring, that to make this a 
a redeemable Eſtate, would be to deſtroy the known 
(s) Though Difference in the Law, between a Condition (a) and a 


Reaſon gi- Lamitation over. Vern. 402, 430. 

ven in the | | #57 | | | | 

Book ; yet it may be obſerved; that no Compenſation was made for the Non-performance of 
the Condition ; for the Party who was to perform it, pray'd not to be relieved, but ſubmitted 


to the Forfeiture ; therefore Quer. if Fobn was willing to pay the Money, whether the Ad- 
miniſtrator would not be decreed to the Money? And if ſo, then it is the making or not 


making Compenſation, that makes the Ditterence between the Heir and Adminiftrator, and 
not the Limitation over. 5 


50 


(12.) A Creditor having agreed with his Debtor, to 
take a Sum of Money leſs than his Debt, ſo as it was 
paid preciſely by ſuch a Day; he fails of Payment, 
and now brings his Bill, ſuggeſting ſome equitable Ex- 
cuſes, why he did not pay preciſely at the Day ; and 
that 


Maxims of Equity. „ 
that he tendred the Money within a Day or two after- 
wards; the Court diſmiſſed the Bill, as containing no (a) (@) It would 


. a ; n be impoſſible 
Equity; for Cujus eſt (b) dare, ejus eſt diſponere. Vern. to make 
6 Compenſa- 

tion, for the 
Damage 


which the Creditor ſuſtained by the Non- payment, is not to be known. (b) And ſo in all 
Caſes, where the Agreement is voluntary, the Condition ſhall be binding, if not ſtrictly per- 
formed: As where the Mortgagee by Will remitted Part of the Mortgage-Money, pro: ided 
the Reſt be paid within three Years ; the Mortgagor failing to pay, loſt the Benefit of the 
Bequeſt. 1 Ch. c. 52. So the Father made a voluntary Settlement on the eldeſt Son, with a 
Proviſo, that if he did not pay to his younger Brother 6007. at his Age of 21, then the E- 
ſtate of the eldeſt Son, both in Law and Equity, ſhould ceaſe ; the Money not being paid; 
the Father granted away the Eftate ; the eldeſt Son was not relieved, in Regard the Convey- 
ance was purely voluntary, and the Father might have put what Conditions and Reſtrictions 

upon his Son, he thought fit. Vern. 456. But where the Agreement is not meerly voluntary, it 

is doubtful, whether Equity will not relieve; as an Agreement to take a leſſer Sum from 
a Debtor, provided he paid it at ſuch a Day; but another became bound with him; here was 
a Bettering the Security, which was Part of the Conſideration of the Agreement, 1 Ch. c. 110. 


(13.) If A. gives a Bond of 20 J. to B. a Fiſhmong- 
er, to behave himſelf civilly and not diſparage the 
Trade of B. and after 4, asks a Cuſtomer of B. whilſt 
cheapning a Parcel of Flounders, why he would buy 
of B. and told him thoſe Fiſh ſtunk; ſo that B. loft his 
Cuſtomer; and thereupon B. ſues his Bond, and gets a 
Verdict at Law, 4. ſhall not be relieved in Equity, (c) (e) There is 


another Rea- 


for there is no Way to aſcertain the Damages. 1 Ch. c. 184. (gn given 
| | for that the 


Penalty of the Bond was ſo ſmall, that the Coſts here and at Law would exceed the Penal- 


ty. Which ſeems the better Reaſon ; for the Court declared, that this was not to be a Prece- 
dent in Caſe of a Bond of 100 l. or the like; and it is a common Caſe, to give Relief againſt 
the Penalty of ſuch Bonds to perform Covenants, c. and to ſend it to a Trial at Law to aſ- 
certain the Damages in a Quantum damni ficat. Vide 1 Hd. 442. e 


(14.) The Plaintiff being employed by the Eaſt- 
India Company, as their chief Agent in India, cove- 
nanted that he would not trade for himſelf or any o- 
ther in ſeveral Commodities; or in {uch Cale to pay a 
Penalty of ſo much per Pound, which Sums were tome 
four, ſome five, ſome ſeven Times the Value of the 
Commodities. But having bought {uch Commodities 
for himſelf in India to his own Uſe, the Company 
brought Debt for 260001. to which Sum the Penalties 
amounted ; and the Plaintiff brought his Bill to be re- 
lieved, and though he proved that it was for the Bene- 
fit of the Company, that he ſo traded, for he bought 
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Marims of Equity, 
none, but what he {old to them at a juſt and Market- 
Price, and that if he had not provided juch Goods, the 
Company could not have been {upplied ; and altheꝰ! e had 
given Notice to the Company of the Want, and he 
dealt with poor Artificers, who could nor ſtay, bat 


muſt have Advance before hand, or elite they would 


not work at all, but moſt probably would have +1 

dealt with by the Dutch to the Lois of the Coipany ; 

and though it was proved, that ſuch Dealings 4s 1c 
ceſſary for the Supply and Benefit of the Comm 
(a) No Rex: yet the Bill was (a) dilmiſt. (b) 2 Ch. c. 198. 


in the Book, | | Fs | 

why the Bill was diſmiſſed. But it may be obſerved, that no Compenſation could be m1 e, 
for it was impoſſible to aſcertain what Damages might ariſe to the Company by ſuch trade, 
by the Encouragement it would give to other People. (b) Nay it is doubtful, whether 
quity would not enforce the Payment of the Penalty; for where the Company ſued one . 
their chief Factors for an Account, and demanded a Penalty of five, fix and ſeven Times 
the Value of the Commodities; upon a Plea, the Defendant was ordered to anſwer over, 
though it was a Penalty, 2 Ch. c. 219. though generally Equity will not enable a Man to re- 


cover a Penalty; and if a Bill is brought for Performance of a Thing, for which a Penalty is 


recoverable, at Law for the Non-performance, the Plaintiff muſt by his Bill, wave all Bene- 
fit of Forfeiture, elſe it is good Cauſe of Demurrer, Vern. 60. though Vide 2 Ch. c. 241. Where 
a Widow promiſed, for one Guinea, to pay ten when ſhe married; the Bill was for a Diſco- 
very of the Promiſe; it was demurred, for that it was in Nature of a Penalty ; but over- 
ruled, on a Difference between a Bond penal, where the Jury can give no leſs than the Penalty, 
and this Caſe where Jury will, as Cauſe is, leſſen, c. 


(15.) If a Deed of Truſt is created for Payment of 


(e) Conditi- ſuch Creditors as come in within a Year; a (c) Credi- 
ons binding ; | EIA 
Creditors ik tor will not be excluded, though he doth not come in, 
not intended till after the Year. Vern. 260, 319. 


originally to 


4% 


regard them, are generally relieved in Equity ; as if a Leaſe is made, upon Condition not 


to aſſign without Licence of the Leſſor ; and the Leſſee dies indebted, and his Executors ſell 
it for Payment of Debts; Equity will relieve againſt the Forfeiture, 1 Ch. c. 110. 


1 Maxim 


Marims of Equity. 


Maxim XIII. 
Equity regards not the Circumſtance, but 
the Subſtance ok the Act. 


(1.) L Quity will enforce the Performance of (a) Agree- (a) But if 
| ments in (b) Specie; as Equity looks upon me Fee, 
Articles for a Purchaſe of Lands, equal to a Convey- treamly un- 
LE 3 3 | | / . reaſonable, 
ance; for if the Purchaſer dieth before the Convey- Equity vill 
al *Þ 4 | Ll. 7, not execute 
ance executed, and deviſeth the Lands, they pals in 1. Vid Ala. 
Equity. 1 Ch. c. 39. So where the Husband, when a1 Fit 5» 
he propoſed the Treaty of Marriage, offered to ſettle not obrained 
PE . 25 With all ima- 
P 500 l. ginable Fair- 
| © 5 5 1 | neſs, As 
where the Plaintiff obtained Articles from the Defendant for the Purchaſe of his Eſtate ; 
but the Defendant apprehending, and being informed by the Plaintiff at the Time of the 
Agreement, that the Contract was made for F. S. and under ſuch an Apprehenſion ſold the 
Lands ſomewhat cheaper; the Court could not decree a Performance of the Articles. Vern. 
227. So where a Purchaſe was had at an extravagant Price from an Heir, of a Re- 
mainder in Tail after the Death of his Father, and there being a Covenant for farther Aſſu- 
rance, the Bill was to have him perform his Covenant in Specie, and to be decreed to levy a 
Fine: The ſame Lord Chancellor who would not ſer afide the Purchaſe for Fraud, yet would 
not decree a Performance of the Covenant, declaring, that he would in no Sort countenance 
the Practice of purchaſing from Heirs in Neceſſity. Vern. 167, 271. But Equity ſcems not 
much to regard the Conſideration upon which Agreements are entred ; as the Teſtator ſeiſed 
in Tail of Freehold Lands, and in Fee of Copyhold Lands, deviſed the Copyhold Lands to 
the Defendant, who was entitled to the Remainder of the Freehold Lands; and deviſcd the 
Freehold Lands to the Plaintiff. The Defendant apprehending there had been a Recovery | 
ſuffered by the Teſtator, agreed without any valuable or other Conſideration with the Plain- 
tiff, that each of them ſhould enjoy the Lands reſpectively according to the Will: Bur diſ- 
covering after, that there had been no Recovery ſuffered, brought his Action to recover the 
Freehold Lands: But the Plaintiff brought his Bill to eſtabliſh the Agreement, which was 
decreed accordingly. 1 Ch. c. $4. So where a Man after Marriage voluntarily gave a Bond 
to ſettle a Jointure, which he did, and thereupon the Bond was delivered up. After his Death 
the Jointure-Lands were evidted; the Court decreed that ſhe ſhould recover her Dower, 
and what the ſame fell ſhort of the Value of the Jointure, ſhould be retained by her (who 
was his Adminiſtratrix) out of che perſonal Eſtate, for an Agreement, though voluntary, under 
Hand and Seal, ought to be decreed by this Court, Vern. 427. Vide Max. 14. c. 16. that a 
voluntary Conveyance ſhall be binding againſt the Party himſelf and his Heir; becauſe the 
Volunteer has equal Equity with either of them, and having the Law ſhall prevail; bur 
where there is only an Agreement or Covenant for ſuch a voluntary Conveyance, that ſhall nor 
be executed againſt the Heir, who has equal Equity with a Volunteer, (Vide Max. 14. c. 15. 
and the Notes there) though by the foregoing Caſe it appears, that a voluntary Bond, deli- 
vered up ſhall be fer up againſt the next of Kin, who by Law are entitled to the Reſiduum.. 
(b) The Plaintiff aligned ſome Shares of the Exciſe to the Defendant, who thereupon cove- 
ranted to ſave him harmleſs, and to ftand in his Place touching all Payments to the King. 
The Plaintiff being ſued by the King, brought his Bill to have a Performance of the Cove- 
nant in Spec ie. And although it was inſiſted, that the Plaintiff might recover Damages at 
Law, yet ut was decreed, that the Defendant ſhould perform his Covenant; and directed it 
to a Maſer, that as often as any Breach ſhould happen, he ſhould report it Specially, that 
the Court, if Occaſion ſhould be, might direct a Trial in a Quant damnificat. Vern. 199. 
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TT Marims of Equity. 
500 ,. per Ann. Jointure ; and after the Marriage, took 
Notice that the Jointure ſettled was not ſo much, and 
talked of making it up ſo much; although there was 
(a) For a 


(s) For ®. no (a) Covenant or Agreement proved whereby he 
bur an Evi- bound himſelf to make a Jointure of that Value, yet 


dence of the 


Agreement; the (b) Heir was decreed to make it up. Vern. 17. 80 
and there- 


fre if there Where the Husband covenanted that the Lands ſettled 


be any other 
won the Wife for her Jointure were 400 J. per Annum, 


whichproves whereas there-were but 350. the Court decreed the 
the Agree- 


ment, iris Heir to perform the Covenant in Specie. (c) Vern. 217. 


as good. 


(b rer an 80 where the Father by Letter offered to give 1500 l. 
9 oh 25 with his Daughter in Marriage, to be raiſed out of his 
vith a Pur: Lands at C. Upon a Bill by the Husband for the Money, 


Sick Join- although it was inſiſted, that the Plaintiff had good 


treſs 1s. Vide 


Lan gi, Remedy at Law, yet it was anſwered, that he was 


che Notes proper in Equity, to charge the Lands, by Virtue of 


there. 


| (6) But the the Agreement; which was ſo decreed. Vern. 201. S0 


Land vert where a Woman promiſed the Plaintiff, who pretended 


wo] wh 2 Title, and threatned to evict her, that if ſhe died 


were at the without Iſſue ſhe would either give him 500 J. or leave 
ime of 


Jointure fer- him the Lands; ſhe married, and dying without Iſſue, 
Rs ws is deviſed the Lands to her Husband ; the Court decreed 
the pretend the Agreement to be executed; although it was inſiſt- 


Value, Lands 


being now ed, that a Remainder after an Eftate-Tail ; is {0 remote, 


fallen every 


here. Ver, that ſuch an Agreement ſhould never be executed in 
* Equity; for if the Wife had by Deed ſettled it fo in 


her Life-time, ſhe might by a Recovery have dockt the 
Remainder. Vern. 48. So where A. upon the Marriage 

of his Brother, executed a Writing by which he pro- 

miſed, that if the Wife be worth 160 J. then if 4. dies 
without Iſſue, he will give his Lands to his Brother 

and his Heirs; and for the true Performance thereof, 

binds himſelf and his Heirs: And the Wife is worth 

160. and A. afterwards marries, and ſettles the Lands 

— in Jointure upon his Wife, and dies without Iſſue, 
an Agree. though the Limitation was to take Effect after the 


quiry vas Death of A. without Iſſue, and ſo if ſuch Settle- 
better than a ment had been made in the Life of A. it had been (d) 


Conveyance 


at Law. 4 | ſubject 


Maxims of Equitv. 335 
ſubject to be defeated; yet becauſe it was proved, the 
Marriage was had in Expectation of the Performance 
of this Agreement, the Lands were decreed to the 
Brother. 2 Ventr. 353. 9 


( 2.) Defects of (a) Circumſtances in Conveyances are @) Ever 
frequently ſupplied in Equity; as in Cale of a Defect of Dools are 


ties for Money and maketh Livery in one only, he ſhall fn Nane 


of a Name 
be compelled in Conſcience to perfect the Aſſurance, of « Corpo- 
for the Conveyance faileth in a Circumſtance or Cere- en in Equity. 
mony. Car. 24. 80 if a Feoffment is made in Conſi- 3 Lea, 
deration of Marriage, but no Livery and Seiſin there- Dude by « 
on given: Equity will decree the (b) Heir to make Cher, Nik. 

eciting the 


Livery and Seiſin. 2 Ch. Rep. 216. So in Caſe of 4 De- Name of 
fect of A SHY ender of A Copyhold Eftate. Ag where the their Corpo- 


ration; the 
3 8 | Miro h PW Lord Cban- 
Plaintiff contracted for the Purchaſe of a Copyhold — 


Eſtate, and paid the Purchaſe- Money; but the Vendor that ic was 
died before a Surrender could be had; his Heir was fuck cn in 
decreed to Surrender. 2 Ch. Rep. 218. So where the 2, 8 K 4 
Surrender was out of Court, and the Purchaſer died Miſnomer of 


before Admittance, and deviſed all his Copyholds to tionin « 
J. S. the Court declared it was clear, the Copyholds 1 
contracted for, paſſed by the Will. 1 Ch. c. 39. So Word an. 


where there was no Surrender at all to a Mortgagee. ftead of . 
1 Ch. c. 70. So where the Surrender was but into the * . 

Hands of one cuſtomary Tenant only. (c) Vern. 1 3 2. ag ib 
Ho the Defect of the Truſtees joining in the Conveyance ſhall Meir. 2 Ch 
be ſupplied in Equity. As where a Man ſeiſed in Fee of Counter. | 

36 Shares of the New River Company, convey'd the ſame harmiek a. 


to Truſtees to the Uſe of himſelf for Life, and after- Send 
| | | | Whereas the 
wards Bond was bur 
| for 1091. re- 
lieved in Equity. Toth. 131. So where the Words ( ſba# ſtand and be ſeiſed) were left out in a 
Conveyance made in Purſuance of Marriage- Articles ; theſe Words were ſupplied againſt the 
Heir, and the Plaintiff decreed to enjoy, as if thoſe Words had been inſerted. I Ch. Reb. 162. 
But where A. had a Term for Years, and ordered a Scrivener to make an Aſſurance thereof 
to B. rendring Rent, and the Scrivencr grants the entire Term rendring Rent, 4. ſhall have 
no Remedy in Equity for the Rent; for if the Aſſurance 1s bad, and yer there is Remed 
in Equity, to what purpoſe is the Common Law ? 2 Rol. Rep. 434. And it was ſaid, that if 
the Scrivener ated contrary to his Orders, an Action lay againſt him. (b) For Anu Heir 
has not equal Equity with a Purchaſer. Vide Max. 14. 6.15. the Notes there. (c) This was in 
Favour of younger Children againſt the Heir who bas not equal. Equity with younger Children. Vide 
Max. 14. c. 15. the Notes there. | | RET 
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56 Maxims of Equity. 

wards, out of the Rents and Profits to pay Daughter's 
Portions, and after to permit J. S. and his Heirs to take 

the Profits; he aſcertains the Daughter's Portions and 
dies, and J. S. entred into an Agreement for the Sale 

of 14 of the Shares, the Truftees not joining; altho' 
it was inſiſted, that the Truſtees were no Parties; yet 

it was decreed the Contract ſhould be performed. 1 Ch. 
c. 173, 208. So where Ceſtuy que Truſt in Tail, being 
in Poſſeſſion under the Truſtee who had the Freehold 

in him, ſuffers a Recovery, in which he himſelf is the 

Tenant, and ſo no good Tenant to the Præcipe; yet 
(a) tn the this ſhall (a) bar the Remainder in Fee of the Truft. 
rich and 2 Ch. c. 63. As where A. convey d his Eftate to Truſ- 
19 that tees, in Truſt that they ſhould convey to ſuch Perſons, 
ew pee and for ſuch Eſtates as he {ſhould by Will direct; and 
«« Tre then made his Will and directed that the Truſtees 
and transfer ſhould convey to B. his Son in Tail Male, Remainder 


the Truſt, as 


ir mould an tO C. in Tail Male, Remainder to the Right Heirs of the 
Eſtate at Teſtator; B. being in Poſſeſſion under the Truſtees, 


Law, if it 


were upon. « Who had the Freehold in them, ſuffered a Recovery to 
C > 9 | . * ; 
oy Ch. , which the Truſtees were no Parties, but the Ceſtuy que 


45. But '®. Truſt Tenant to the Præcipe; the Lord Chancellor decla- 
Lord Digly red, that he was fully ſatisfied, the ſaid Recovery did 


3 fully bar the Remainders depending upon the Eſtate 


done Te. (b) Tail of B. who ſuffered the ſame. 2 Ch. c. 78. S. C. 


nant mg Vern. 13. So if Tenant in Tail in (c) Equity levies a 
Remainder Fine, this ſhall bar the Truft, 1 Ch. c. 49. and Equity 


another, will decree the Diſpoſition good, 2 Ventr. 3 50. and 


could by a | LG Lon 3 a . 

Necovely Where Tenant in Tail in Equity (d) agreed to ſettle the 
5 Lands; 

mainder. 

1 Ch. Co 68. 5 | | : | | 

So in the Caſe'of Waſhborne and Downes the ſame Point was doubted. 1 Ch. c. 213. (b) For 


_ otherwiſe Truſtees by refuling, or not being capab.s to execute their Truſt, might hinder the 


Tenant in Tail of that Liberty to diſpoſe of his Eſtate, and bar the Remainders, which the 
Law gives him as incident to his Eftate, which would be manifeſtly inconvenient, and tend- 
ing to the Introducing Perpetuities. 2 Ch. c. 71, (e) It was offered by the Counſel, that where 
Tenant in Tail did bargain and fel] his Eſtate, that ſeeing he had Power over it, notwith— 
ſtanding there were no Fine or Recovery, a Court of Equity ſhould decree againſt the Heir. 
But Lord Chancellor ſaid, he would nor ſuperſede Fines and Recoveries; but where it was a 
Truft and an equitable Intereſt, it was a Creature of their own, and diſpoſable by their own 
Rule; otherwiſe where the Entail was of an Eftate in the Land. 2 Ventr. 3 50. (d) Note, 
the Court declared it was a general Rule; that any legal Conveyance or Aſſurance by a 
Ceſtuy que Truſt ſhall have the ſame Effect and Operation upon the Truſt, as it ſhould have had 
upon the Eſtate in Law, in Caſe the Truſtees had executed their Truſt, 2 Ch. c. 78. and therefore the 

Wy | - -Court-- * 


Marims of Equity. 55 

Lands ; the Court inclined to enforce the Agreement Court took 
: | a Difference 
againſt the Iſſue. 1 Ch. c. 2 36. thr if chard 
7 : 3” 2 953 71 „ _: - De. & Ceftay, 
que Truſt of a Truſt for Life before the Truſt in Tail; ſo that in Cale the Eſtate in Law kad 
been executed according to the Truſt, and conſequently the Tenant in Tail could not have 
barred the Remainder in Fee, if he had ſuffered a Recovery; there the Cefluy que Truft in 
Tail ſhall not bar the Remainder by a Common Recovery, if there is no Tenant to the 
Precipe. 2 Ch. c. 64. from whence it ſhould ſeem, that the Agreement even of Tenant in Tail 
in Equity, ſhould not bind his Iſſue, fince it would not bind the Eftate at Law, in Caſe the 
Truſtees 4+ exccuted their Truſt. Yet the Court ſaid, that though Tenant in Tail in Truſt 
cannot bar the Remainder by Fine, yet if he makes a Feoffment or Bargain and Sale, he may 


75 his Iſſue, 2 Ch. c. 64. and thought à Feoffment or Bargain and Sale would work as à Fine. 
ern. 14. 8 | 


6.) Defects of Circumſtances in the Execution of Pow- 
ers are ſupplied in Equity, as in Caſes of Powers of Revo- 
cation. Where a Man had a Power of Revocation, 
by any Writing publiſhed under his Hand and Seal in 
the Preſence of three Witneſſes ; he made his Will un⸗ 
der his Hand and Seal, wherein he recited his Power, 
and declared that he revoked the Settlement, but the 
Will had but two Witneſſes, though a third preſent; + - 
Lord Chancellor {aid, here was an (a) Execution of the Sf hee ro: 


decreed: a- 

Power in Strictneſs, though the third Witneſs did not fies in Nau 
ſubſcribe. 2 Ventr. 3 50. S. C. 2 Ch. Rep. 2 12. So in under the | 
Caſes of Powers to ſell Lands. If a Man gives Inſtruc- in Favour of 
tions to put his Will in Writing, and that his Meſſua- for an He 
ges, Oc. ſhould be ſold by A. and B. for Payment of robe * 
his (b) Debts and (c) Legacies, and died, and after 4. Oreditor. Vide 
died, B. and the Heir were compelled to ſell. Hard. 204. the wor, 
So where the Will was, that the Executors ſhould ſell () Per ,. 

the Lands for Payment of his Debts; the Executors Hair has met 
did not fell; it was decreed that the Heir ſhould ſell, wi « . 
1 Ch. Rep. 168. So where no Perſon was named to Ni 14. 


| 3 Max. 14. c. 1 f. 
ſell, the Heir was decreed to do it. 1 Ch. c. 176. S. C. ay! Moves | 
i Ch. Rep. 28 z. So where Lands were deviſed to A. (e) As to this 


. | 0 2 Caſt f Le- 
for Life, and after to his Executor to be fold for gaees; whe- 


younger (d) Children's Portions, and the Executor dies, if — 
and then A. dies, yet the Eſtate ſhall be ſold. 1 Ch. c. Pefect in 


avour of 


35. So where the Time for the Sale of Lands by the them who 
Truſtees was elapſed, ſo that they had no Power to exe- lunteers Fs 


lunteers. Vice 


cute the Truſt, the Truſtees were decreed to proceed arne; 


I 1 dB the Netes 
with the Sale notwithſtanding. 1 Ch. Rep. 183. So inthere. 
| 5 A | 'p (4) For - 
2 Ca CS Heir has not 
equal Equity 


with younger Children. Vide Max. 14. . 15. the Notes thers, 


without No- 
_ tice, with 


58 Marims of Equity. 
(a) There is | 


(a) There 15 Caſes of Powers to (a) charge Lands. If a Man hath 
wherea Man Power, by Deed or Will in Writing under his Hand 


has Power to 


charge or in- and Seal, to charge Lands with 5001. and he by Will 


Cu 1 a 


third Per. deviſes the 500 l. to (b) younger Children, but the Will 
op Eſtate; was not ſealed; yet the Court decreed the Deviſe good 


are to have a againſt the (c) Heir in Tail under the Settlement. 1 Ch, 
T1g1 On- 


ſtrudtion; B 263. So where a Man had Power by Deed or Will 


but where 


the Power is CO charge Lands with 500 J. he ſends Inſtructions for 


to charge a q Conveyance to charge them, for younger Children's 
Man's own 


Eſtate, it is Portions ; the Court decreed the 500 J. to the younger 
to bare ®! Children againſt the Heir in Tail. 1 Ch. c. 264. 80 in 
imaginable. 


aginadle: Caſes of Powers to (d) limit Lands: As if a Tenant 
2 Ventr. 3 50. _ ; 
(b) For the for Life has a Power to make a Leaſe in Poſſeſſion, but 


Heir has not 


equal Equity makes it to commence from à future Time; this ſhall be (e) 
with younger 


Children,” good in Equity. 1 Ch. c. 10. S. C. 1 Ch. Rep. 185. 80 
8 if a Man hath Power to leaſe for ten Years, and he 
Nauen there. leaſeth for twenty, this in Equity is good for ten Years. 
10.2 3. So where a Deviſe was to J. S. for Life, 
dated mall Remainder to his firſt and other Sons in Tail, Remain- 


— _ der to the Defendant for Life, &c. with Power to F. S. 


« Purchaſer to limit and appoint a (f) particular Part of the Lands 
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whomyoung- 


er Children, being Volunteers, have not equal Equity. Vide Max. 14. c. 16. the Notes there. 


(e) An Heir in Tail under a voluntary Settlement, was decreed to have equal Equity with 
younger Children, who were alſo Volunteers. 1 Ch. c. 159. but Ouere, and Vide Max. 14. c 


15. the Notes there; and Max. 14. c. 16. (d) Feme Sole ſettled her Lands on her ſelf for 
Life, Remainder in Tail; with Power for her, being Sole, to make Leaſes for three Lives in 


Poſſeſſion. The Feme marries, and then ſhe and her Husband make Leaſes for Twenty-one 
Years to commence from the Date, for Payment of Debts, &c. as was alledged. Per Bridgman, 
C. F. the Power is not purſued ; for by the Marriage ſhe hath put her ſelf in the Power of 
her Husband ; and 1t is the Deed of her Husband, and not hers; and he took a Diverſity be- 
tween a naked Power and a Power which flows from an Intereſt; for when a bare Power is 
given to a Feme by Will, to fell Lands, although ſhe marry, ſhe may ſell, and may ſell the 
Lands to her Husband, becauſe it was not created by her ſelf out of any Intereſt of her own. 
But where a Feme upon a Settlement of her own Eſtate reſerves a Power which flows from an 
Intereſt, that Power ought to be executed by the Feme Sole, and if by Baron and Feme, it 


is not good. And yet he ſaid, ſuch Powers ought to be taken liberally, though formerly they 


were taken ſtrictly. (Vide 2 Ventr. 250. that a Power over a third Perſon's Eſtate is to be 
ſtrictly purſued ; not ſo, if over one's own Eſtate). Hale doubted; the Chancellor concurred 


with Bridoman, and the Bill was diſmiſſed. 1 Ch. c. 17. and Vide Max. 14. c. 16. Where a 


Power to convey Lands, not ſtrictly purſued, though in Favour of younger Children, not 

ſupplied againſt the Heir in Tail though a Volunteer. (e) This was againſt the Leſſor in 
Favour of a Creditor. (f) But where the Power was generally to ſettle a Jointure, and not 
ſaid of any Lands or Sum in particular, although there is a Covenant to ſettle a Jointure, 

which is not done; yet it ſhall not be made good againſt the Jointreſs of the Remainder 
Man, who is equally a Purchaſer with the firſt; for being a general Power to make a Join- 
ture, and not ſaid of what Lands in particular, is not ſuch a Lien upon the Lands, as will 

affect a Purchaſer, though the Power had been afterwards executed; much leſs where it was 

not executed at all; for as a Man by ſuch general Power might make a Jointure of 500 J. per 

Ann. ſo he might make a Jointure of 50 or 5 1. per Ann. And there is a great Difference be- 

tween a defe&ive Execution of a Power, and where the Power is not executcd at all. Vers. 

406. Vide Max. 14. 16. the Notes there. 
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at F. to any Wife. J. S. precedent to his Marriage with 

the Plaintiff, in Conſideration of a Portion paid, 
covenanted to ſettle Lands of 300 J. per Ann. for her 

| Jointure, but no particular Lands were ſpecified ; he 

dying before he made the Jointure, the Queſtion was 
whether the Plaintiff could be relieved out of the 
Power, for elſe there was not ſufficient for the 300 J. 

per Ann. either out of his real or perſonal Eſtate ; the 

Court inclined ftrongly for the Plaintiff in Regard of 

the Conſideration; for if he had de facto executed his 
Power, and miſt in Time or other Circumſtance to 
have (a) done it well, the Defect would have been ſup- (9) Vide Lord 
_ m Equity. 2 Ch. c. 29, 30, 87. Cate * 


| ed- at large, 
at the End of the Book. 


=) Defects of — in the Menn of 8 
ditions are ſupplied in Equity. As (b) where a Deviſe ®) Cafe. Mr 
was of Lands to the pliner and his Heirs Male ; but ts 12 % % 
declared his Will to be, that the Plaintiff ſhall lars A 
Benefit of this Deviſe, unleſs the Plaintiff's Father ſhould 
ſettle upon the Plaintiff two full Thirds of his Eſtate, fet= 
tled on the {aid Father on his Marriage. The Father 3 

all his Eſtate to the Plaintiff his Son; in the firſt Place 

for Payment of his Debts, and then to the Plaintiff for 

Life, Remainder to his firſt and other Sons in Tail, &c. 
Although by the Will, he was Tenant for Life only, 
whereas by the Condition he was to have a greater 

Eſtate, viz, either a Fee-{imple, or a Fee-tail, it being 

in Caſe of a Will; yet the Court conceived, that it 

was well enough, 3 better anſwered the Teſtator s 
Intent, than if the Condition had been literally per- 
Camel: and declared, that if the Subſtance of the 
Contiricn Was performed, it ſhould ſerve turn. Vern. 

79. So where the Marriage was to be with the Con- 

ſent of the Father under a (c) Penalty or Forfeiture of (c)Vide Mas. 
the Portion; the Father came to a Treaty for her Mar- 
riage, and der Jointure was agreed to, and Directions 

given to draw the Writings accordingly. But 1 

4 the 
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the Aſſurances were perfected, the young Couple mar- 
ried without the Knowledge of the Father : 'The Court 
was of Opinion, that the Marriage having taken E fect 
in ſuch Manner, ought in Equity and Juſtice to be 
elteemed a Marriage with the Conſent of the Father, 
in reſpect there was an expreſs Conſent of the Father, 


(% Bur it both (a) before and after the Marriage conſummated, 


ſhe ſteals a- 


way, andis and no Diſagreement or Alteration of his good liking 


married 


without the in the mean Time. 1 Ch. Rep. 1. So where the Con- 


Knowledze ſent was to be had.in Writing, and it was had only by 
tees, and all Payol, this was deemed ſufficient, becaule it was only a 


of them as 


ſoon as hey provident Circumſtance. 1 Mod. 310. So where the 


ü — ths Conſent of the Overſeers of the Will was to be had, 


ainft ir; the Conſent of the major Part was decreed to be ſuſk- 


ut afrer- 


wardsconſent Cĩient. 2 Ch. Rep. 24. 80 where the Marriage was to be 
3 by Conſent, and ſhe married by Conſent; but after 


2 3 married a ſecond Husband without Conſent ; this ſe- 


— mot cond Marriage was no > Breach of the Condition, 2 Ch. 
now, but 


that if their Rep. 356. 


Conſents had 
been asked before, there might have been ſome Reaſons given, that they might kev aſlent- 


ed; yer this was not ſufficient. k Ch. c. 138, 5. C. 1 Mod. 300. 


p— 


Marims of Equity, 


Maxim XIV. 


here Equity is equal, the Law muff 
pꝛevail. = 


— 


(1.) A® Judgment-Creditor exhibited a Bill againſt 9 
—_ a prior Conuſee of a Statute, who had extend- chat the | 
ed the Lands, to have a Diſcovery of what was due up- ſudgment 


on the Statute; and on Payment thereof, to have the bins of Re- 
ſame {et aſide; the Defendant pleaded, that after he 8 
| | 2 1 ougght to take 
had extended the Lands, he came to an Account with Notice of | 
the Conuſor; and in Conſideration of what was due il; bur © 
to him, the Conuſor made an abſolute Conveyance to d aner- 

: | 3 | cd and ſo ru- 
him of Part of the Lands, and that ſo he was a Pur- led, that tho” 


chaſer without (b) Notice of the Defendant's Title, 3. 
for a valuable Conſideration; the Plea was allowed. $274,909 4 
11 Ch. c. 36. So where a like Bill was by a Judgment- m_ e 
Creditor, to diſcover Lands ſubject, Wc. not knowing and ar” 
the Place, nor who Tenants : The like Plea was allowed. IR 85 


2 Ch. c. 47. So if an (c) Aſſignee of a Bankrupt ex- here che. 
hibits a Bill to diſcover the Bankrupt's (d) Goods, the Judgment 
Defendant may plead, that he has no Goods of the bein i ex 
Bankrupt, or that ever were his, but what he bought judgment a. 
for a full and valuable Conſideration, bona fide, and that gxinf « Pur- 
at the Sale or Payment of his Money, he had no No- malt prove 

15 | R | „ | . expreſs No- 


LICE tice of the 

OT ny RO Is I 6 3 „ judgment in 
the Purchaſer, or elſe ſhall never be relieved againſt him. 1 Ch. c. 36. but a Purchaſer 
is bound to take Notice of a Decree, and why not ſo of a Judgment at Law? Quer, 
the Difference. 2 Ch. c. 48. But in what Caſesa Purchaſer is to take Notice; in what Caſes 
an implied Notice ſhall bind him; and in what Caſes Notice to the Agent, ſhall be Notice 
to the Principal, &c. is too large to be here inſerted. (b) The Notice muſt be very plain- 
ly denied ; for where the Defendant denied Notice at the Time of the Purchaſe, becauſe the 
Word Purchaſe might be underſtood, when the Contract for the Purchaſe was made; and ir 
might be he had no Notice then, and might have Notice after, before or at the Sealing of the 
Conveyance; and if there was any Notice before the Conveyance executed, that ſhould 
charge him; therefore the Plea was over-ruled. 1 Ch. c. 34 So the Notice ought to be de- 
nied in the Anſwer, and not in or by Way of Plea. 2 Ch. c. 161. Whether Notice ought to 
be denied, although it be not charged. Vide 2 Ch. c. 252. (c) 2 Ch. c. 156. S. P. but a Diſ- 
covery ordered, in caſe the Plaintiff would conſent to rake no Advantage thereof at Law, bur 
in this Court only. (d) So where to diſcover the Bankrupt's Lands, the Defendant may 
plead he is a Purchaſer, &%. 2 Ch. c. 136. 
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tice of the Bankruptcy, 2 Ch. c. 13 5. S. C. Vern. 27. 
for it is an infallible Rule, that a Purchaſer for a valu- 
able Conſideration without Notice, ſhall never diſcover any 
Thing to hurt himſelf. 2 Ch. c. 73. 
(2.) It is the conſtant Juſtice of a Court of Equity, 
that if a Purchaſer buys in an Eigne Incumbrance, 
Statute or Judgment, and there was a Judgment or 
Statute meſne between that and his Purchaſe, of which 
* „ he had no Notice at his Purchaſe, he {hall (a) protect 
king al Ad. his Purchaſe with the eigne Incumbrance ſo bought in, 
vantages Of 1 Ch. c. 36. S. P. though he bought in the eigne Incum- 
brance, | brance after he had Notice of the meſne Incumbrance, 


Law admirs 2 Ventr. 339. and it is the ſame Caſe; if he had firſt 


of; as if it 


was paid off, bought in the eigne Incumbrance, and then having (b) 
yerif hecan no Notice of the meſue Incumbrance, purchaſe the 
make uſe of _ | ; 15 

ir at Law, Lands; he ſhall protect his Purchaſe by ſuch eigne In- 


Equity will 


nor hinder Cumbrance, Vern. 52. for it is the purchaſing without No- 


him. 2 06. c. 


208. If there tice, that gives him equal Equity with the meine Incumbran- 


Extent upon | | , 

ach Incum- OF after the Purchaſe can make no Difference. 

brance, he . | Rk by | 

ſhail not account in Equity otherwiſe than at Law; and though the Lands are extended 
but at a third Part of the Value, yet becauſe at Law in a Sc” fac ad computand*, he ſhall ac- 
count but according to the extended and not the real Value, he ſhall not in Equity be obli- 
ged to account otherwiſe. 2 Ventr. 338. But he ſhall not be further or longer pretected by an 
Incumbranes bought in, than till ſuch Time only, as he has received ſo much of the Profits 


has been an Cer, and therefore the Buying in the eigne Incumbrance before 


as will ſatisfy that Security, and then the ſame ſhall be avoided by a Sci ſac* ad computand', 


or by an Account to be taken in this Court. Vern. 52. (b) Though in the other Caſe he 
might have Notice of the. meſne Incumbrance, when he bought in the firſt ; yet in this as 
well as the other Caſe, it ſeems he ought to have no Notice of the meſne Incumbrance when 
he purchaſed the Lands; and though by the Caſe, Vern. 49, c. it ſeems as if he had Notice 
of the meſne Incumbrance when he purchaſed the Lands, yet I cannot conceive how he can 
have equal Equity with, or can inſiſt on any Advantage at Law againſt an Incumbrancer, of 


whoſe Debt he had Notice at the Time of his Purchaſe; for in all the Caſes, where a Pur- 


chaſer or Incumbrancer, claims to have equal Equity with a precedent Incumbrancer, it is al- 
ways, upon the Reaſon of his not having Notice of ſuch precedent Incumbrance. Vide ant. c. 1. 
poſt. c. 6, 7,8, 9. and Lord Chancellor's ſaying in this Caſe, Vern. 52. is obſervable; that it would be a 
Precedent of miſchievous Conſequence, that a Man having bought in a prior Incumbrance, 
and having Notice of a ſubſequent Statute, ſhould then purchaſe the Land with this Notice ; 
and yet have any Favour or Protection ſhewn him in it. But if the Caſe be rightly reported as 


to the Foint of Notice, à fortiori, he ſhall ſo protect his Purchaſe, if he had not Notice, 


(3.) A Purchaſer came into a Man's Study, and 
there laid Hands on a Statute, that would have fallen 
upon his Eſtate, and put it up in his Pocket; and in 
that Cale he having thereby obtained an Advantage at 
Law, though ſo unfairly and by ſo ill a Practice, the 

3 Court 
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Court would not take Advantage from him; Sir John 
Fagg's Cale cited by the Lord Chancellor, Vern. 5 2. 
(4.) J. S. Surrendred Copyhold Lands to the Plain- 
tiff by Way,of Mortgage. But there was a Failure to 
preſent the Plaintiff's Surrender at the next Court; 
afterwards J. S. ſurrendred them to the Uſe of his 
Will, and then by Will deviſed them to the Defendants, 
his Wife for Life, Remainder to his Daughter in Fee, 
and died; the Wife got her ſelf admitted; the Bill was, 
to ſet aſide this Surrender and Will, being voluntary 
againſt a Creditor. But the Wife proving there was an 
Agreement of the Husband in Conſideration of Mar- 
riage, to ſettle the Premiſſes on her for Life; and 
thereby having equal Equity with the Plaintiff; no Re- 
lief was had againſt (a) her. 1 Ch. c. 170. . 
who was but a Volunteer, and hath not equal E with a Creditor, (ide * . 


Notes there) he was relieved; and it was ordered, that unleſs ſne would pay the Plaintiff his 
Money, he ſhould hold and enjoy the Premiſſes as againſt her. | 


(F.) The Plaintiff ſet up a Title by an old Entail; 
and complained that the Defendant had got the Evi- 

dences and the Settlement, and concealed the fame; 

and to have a Diſcovery of the Deed of Settlement, 

and the ſame to be delivered up, was the End of the 

Bill; the Defendant pleaded, that for 68701. really 
paid, he purchaſed the Premiſſes, and demanded Judgment, 

whether he ſhall further diſcover his Title, or any Deeds or 
Evidences to weaken it, the Plea was allowed. (c) 1 Ch. (b) For e 
66 | i 


equal Equity 


with the Heir 


in Tail. But the Heir has not equal Equity with him. Vide foft. c. 15. the Notes there. 


(6.) Tenant in Tail mortgaged the Lands, and mar- 

ried; and to enable him to ſettle a Jointure, ſuffered 

a Recovery; and after took up more Money of the 
Mortgagee upon the {ame Security; the Mortgagee 
{hall be (c) allowed againſt the Jointreſs, the Money (e) 4s by the 


formerCaſes, 


lent after the Recovery and Marriage, provided he had « 1, 2, 3, it 


appears that 

NO ; Purchaſer 
| = bas equal E- 
Juity with a Creditor, ſo by this it appears, that a Creditor bas equal Bquity with a Purchaſer. 


r 
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no Notice of the Jointure, when he lent the Money. 
I Ch. c. 119. 
(J.) The Husband, by Articles precedent to the Mar- 
riage, agreed to ſettle the Lands on the Wife for her 
Jointure; after the Marriage had, he did not make a 
Conveyance in Purſuance of the Articles, but mortga- 
ged the Lands to one who had no Notice of the Ar- 
ticles; the Wife could not have the Articles executed 
(a) For * againſt the (a) Mortgagee. 2 Ventr. 343. 


equal Equity | 5 os 
with a Purchaſer, vide the preceding Caſe ; but the Articles were executed againſt the Heir, 
who has not equal Equity with a Purchafer. Vide Max. 13. c. I. and poſt. c. 15. the Notes there. 


(S.) If the Eſtate is firſt mortgaged to A. then to B. 

and then to C. without Notice of the former Mortgages; 
983 if C. (b) buys in the Mortgage of A. he ſhall hold the 
Dar cher he Eftate againſt B. until he be ſatisfied the Money be (c) 


Trade of paid to A. as alſo his own Money lent on the laſt Mort- 
buying in In- 


cumbrances gage; (d) per Hale C. B. 2 Ventr. 3 38. 8. F. Vern. 187. 


was in Truth 5 | = | 
a Thing againſt Conſcience, and contradiftory to many eſtabliſhed Rules of Law and Equity, 


But Lord Keeper declared he would not change the Rule, that had ſo long prevailed in 


this Caſe ; but it may be he might do ſo, where he found a Man deſigning a Fraud, and 
thought to make a Trade of Cozening by the Rules of the Court. Vern. 187, 188. (c) For 
he ſhall be allowed no more on A.'s Mortgage than he really paid, though it is not ſo much 


as was really due upon it, Vide Max. 3. c. I. and poſt. c. 10. the Notes there. (d) For one 
Creditor has equal Equity with another, ER 


 (9.) If a Man is ſeiſed of ſixty Acres, and mortga- 

ges twenty to A. and then mortgages the whole to B. 

and then mortgages the whole to C. and afterwards C. 
purchaſeth in the firſt Mortgage; That ſhall not protect 

more than twenty Acres; but it ſhall protect thoſe 

twenty Acres, ſo as B. ſhall never recover them until 

he pay C. all the Money upon the firft and laſt Mort- 

gage; per Hale C. B. 2 Ventr. 339. And if 4. is ſeiſed 

in Fee of the Manors of B. and C. and mortgages Part 

(e) Vide 1 Ch. of the Manor of B. to D. and after acknowledges a (e) 


c. 149, 150. 


2 Ch.c. 20, Statute to D. and after mortgages both Manors to E. 
65 For be and then mortgages the Manor of B. to F. who had no 


purchaſes Notice of the prior Mortgages; and after F having ( f) 


Incumbran- | Notice 
ces, pending 
a Suit 1n 85 4 | 
Chancery by E. againſt A. 1 Ch. c. 162, 163. 
\ 4 ns 


| 


; 


/ 
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Notice purchaſes in both the Incumbrances of D. now 
F. hath both Law and Equity, and ſhall hold the 
Lands included in the firſt Mortgage, until he is ſa— 
tisfied not only the Money paid D. but alſo the 
Money lent on the laſt Mortgage; but the firſt 
Mortgage can protect no more than what is included in 
that Mortgage ; and as to the Statute F. ſhall not ac- 
count in Equity, otherwiſe than he would be obliged 
to do at Law upon a Sci fac ad computand', which is 
according to the extended Value, unleſs he hath recei- 
ved enough to ſatisfy his own Mortgage alſo. (a) And (# But as to 
if according to the extended Value, the Money upon of ©. in 
the Statute hath been received, or if E. will pay the bbs 
Reſidue, or ſo much as the Proportion of the Manor tere, e 


. , : bought in the 
of C. will come to, that Manor ought to be diſcharged Stute: the 


Court incli- 


of the Statute: Between Marſh and Lee. 2 Ventr. 3 37. ned that ſo 
& C. i Ch." . 162. . | much of E. 


as was not 
3 : | | | in D.'sMort- 
gage, (for he could not extend upon himſelf) ſhould be accounted for at the real Value, in 
order to diſcharge the Manor of C. of the Extent ; but not to prejudice the Extent in Courſe 
of Law as to the Manor of B. but that the Statute ought to protect the Manor of B. as far 
as by any Courſe of Law it might. 1 Ch. c. 168. e 


(10.) If an Heir or Truſtee, buys in a precedent 
Incumbrance, he ſhall make uſe of it to protect a (b) ©) But if he 


| : | has no ſubſe- 
ſubſequent Incumbrance of his own. Vern. 49. 80 of quent In- 
3 b 
in Executor. 1 Salk. 155. of bes on, 
he ſhall be 


allowed no more than what he really paid for it. Vide May. 3. c. I. And if both his Incumbrances 
may be paid off, then he ſhall be allowed no more, than what he really paid for the firſt. 
Vide ant. c. 8. = = 


(11.) If a Man having a defective Mortgage from 
the Father who is dead, by Contrivance and (c) Prac- (5 S9 har 
tice, draws in the Son and Heir, to give him the lame is 9 maro- 

rial, being 


Lands as a Security by Way of Mortgage, for a far- gone to ſe 


ther Sum; which Mortgage from the Heir is forfeited ; Babs. jut 
| ity 2 Ch. c. 23. 
: Equity And Lord 


| | 3 : : Chancellor de- 
clared, that where a Man has a juſt Debt due and owing to him; if ſuch a Man could by 


the ſtri& and moſt preciſe Rules of the Court, get any Advantage of an Heir, &. he would 
not be inſtrumental in depriving him of ſuch Advantage, Vern. 47. though vide the Caſe of 
the Earl of Huntington and Greenvile, where the Conuſee of a Statute having extended the 
Lands, affigned them to the Plaintiff, who after purchaſed the Eftate ; the Defendant having a 
ſubſequent Statute, procured Adminiſtration 10 be taken out to the firſt Conuſee, and Sarts- 
faction to be acknowledged on the Statute by the Adminiſtrator, which was good at Law to 
diſcharge the Statute; yet the Court relieved againft this Practice, and put the Plaintiff in 
the ſame Plight, as before Satisfaction was acknowledged. Vern. 49. 
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Equity will not compel a Redemption of the laſt Mort- 
gage, except the Heir will redeem his Father's Mort- 


(«) But ite gage alſo. 2 Ch. c. 23. for the (a) Mortgagee has equal 


equal Equity Equity with the Heir, and having the Advantage of Law 


auvith a Mort- 


gage, who is by the Forfeiture of the Mortgage made by the Heir, Equity 


a Creditor. 


Vide poſe 13. il not take ſuch Advantage from him, except the Heir will 


the Notes 


the Notes take away ſuch Equality of Equity, and give himſelf a great- 

er Equity, by paying him both Mortgages. Vide this Caſe 
under Max. 1. c. 1. 

(12.) If Baron and Feme by Fine mortgage the 

Wife's Land; and Part of the Money is paid, but the 

Mortgagors having Occaſion again for Money, borrow 

the like Sum of the Mortgagee, as they had paid off, 

for which the Mortgage was agreed to be a Security, 

and an Endorſement made on the Deed for that Pur- 

poſe; although no new Fine was levied on the ſecond 

(o) Note, in Loan, yet the Heir of the Wife was decreed to be (b) 


this Caſe, 


this Caſe, forecloſed, except he paid both Sums ; for the Mortga- 
A did gee hath good Title in Law, and as much Equity to 


not and 


Neuter, and the Money, as the Heir hath to the Land. 2 Ch. c. 98. 


let the Law 


take its S, G Vern. 41. 


Courſe, 


which proves that the Mortgagee hath greater Equity than the Heir. Vide * peſt c. 15. the Notes 


there, that an Heir bas not equal Equity with a Creditor. 


( 3.) If 4. acknowledges a Statute in the Penalt 
of 15001. to B. for Payment of 800 J. and Intereſt, 
which being forfeited, and the Lands extended upon 
it; 4. for a valuable Conſideration ſettles the Lands 
in Tail, and after borrows more Money of B. and b 
Articles it is agreed, that the Statute and Extent ſhall 
ſtand as a Security for the laſt Money: And after A. 

0 As by the dies, and the 800 , with Intereſt is ſatisfied by Per- 
rwo prece- ception of the Profits; yet the (c) Iſſue in Tail ſhall 


ding Caſes, it 


appears,thar not be relieved againſt the Penalty of the Statute; for 
a Creditor 


back. Kgbity though the Heir has an Equity by Reaſon of the Tail 
with an Heir made upon a Conſideration ; yet the Money lent raiſes 


in Fee- 


fimple; fo by an — for B. ſo that B. hath both Law and Equi- 
thisitappears 


he hath | Ty, 
equal Equity 


with an Heir in Tail under a Settlement for a valuable Conſideration. But an Heir in Tail 
under a Settlement, hath not equal Equity with a Creditor, Vide poſt. c. 1 5. the Notes there, 
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ty, whereas the Iſſue in Tail hath Equity only, till 
the Penalty is ſatisfied. Hardy. 3 18. | 

(14.) J. S. having two Nephews, the Plaintiff and 
the Defendant, who were his Heirs at Law, and in- 
tending to make an equal Diviſion of his Eſtate be- 
tween them, made a Conveyance accordingly ; but in 
the Enumeration of particular Lands to the Plaintiff, 
a Farm was left out, which was proved to be intended 
to be given to him, and ſo the Scrivener {wore his In- 
ſtructions were; but it was omitted by the Clerk: The 
Bill was to ſupply this (a) Omiſſion. But the Court ()Owifſions 


onvey- 


would do nothing in it, but left the Farm to deſcend ances have. 


been many. 


equally between them. Vern. 37. Times ſup- 
N plied in E- 


quity. Vide Max. 13. c. 2. the Notes there. But it has always been in Favour of a Purchaſer 


or Creditor, and not in Fayour of a Volunteer againſt an Hear ; for a» Heir has equal Equity 


— 


with a Volunteer. Vide the next Caſe and the Notes there. | | 


(15.) J. S. ſeiſed in Fee of Freehold and Copyhold 
Lands, ſettled the Freehold Lands on himſelf for Life, 
Remainder to the Heirs Male of his Body, Remainder 
to the Plaintiff his Brother in Tail; and covenanted 
to ſurrender the Copyhold Lands to the {ame Uſes; 
and going to make a Surrender in Purſuance of his 
Covenant, fell ſick by the Way, but made a Letter of 
Attorney to do it, and died before it was done, with- 
out Iſſue Male; the Copyhold Lands deſcending to 
Daughters, who were his Heirs at Law ; the Bill was 
brought by the Brother, to have the Defect of the Sur- 
render ſupplied in Equity: But the Court refuſed it, 
for the Brother is but a meer volunteer; and the Heir 


at Law (b) has equal Equity with a (c) Volunteer. 1 Ch.c. 243. (b) Bur whe: 
_ ther a Volun- 
80 155 Se Gow 


| Equity with 

the Heir, ſeems doubtful. Where the Husband deviſed the Lands to his Wife Fa. 4 the 
Son ſuggeſting an old Entail, under which he was Heir, brought his Bill againſt the Wite, 
who had the Title-Deeds in her Cuſtody, for a Diſcovery of the Deed of Entail; although 
it was inſiſted for the Wife, that there was a Conſideration in the Deviſe, viz. to provide for 
his Wife, yet becauſe the Deviſe was a Bounty, and the Heir having good Title in this 
Caſe, he ſhall be aided, and decreed the Deed to the Heir. 2 Ch. c. 4. But where the Plain- 
tiff as Heir brought a Bill to have the Deeds and Writings concerning the Eftate ; the De- 
fendant being a Jointreſs, inſiſted that ſhe ought not to diſcover or part with the Writings, 
until her Jointure was confirmed; although the Jointure was voluntary and made after Mar- 
riage, yet per Cur. Confirm the Jointure, or you ſhall not ſee the Deeds. Vern. 480. Vid. far- 
ther as to this Point. Max. 13. C. 1. the Notes there, and foſt. c. 16. the Notes there, that a 
Volunteer having a Conveyance, the Heir cannot let it aſide. (e) Yet to this there is an 
Exception; 
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Exexption 80 where the Defendant's Mother whoſe Heir he is, 
Grabe Her 0 I. - 8 > - 
bas rot za! O eingſeiſed in Fee, the and her Husband levied a Fine, 


L. { 7 471 0 « * 3% 22 . 
. % under which the Plaintift makes Title, via, by the Hus- 


Nr V band's Will, the Fee being Innited to the Husband; 
lantcers, yet the Bill was for a Diſcovery of the Deed. But becauſe 
if unprovi- 


ded for, man the Conveyance by the Fine, Cc. was voluntary and 
be re without (a) Conſideration, no (b) Money being paid, 


againſt the | \ 8 

Heir; for the Court would give no Relief, but left the Defen- 
though gene-, 8 | R 
rally a Be. dant wholly to Law, to help himſelf there as he could. 
fect in a vo- - 

luntary Con- 2 Ch. C. 1 3 Jo 

veyance ſhall | | SY | 

not be ſupplied in Equity, yet if a Man voluntarily makes a Proviſion for his Children, and 
for their Maintenance, ſuch a voluntary Conveyance ſhall be ſupported and made good in 
Equity. Vern. 40. S. P. 2 Ventr. 365. As the defective Surrender of a Copyhold ſupplied a- 


gainſt the Heir in Favour of younger Children. Vern. 152. S. P. 1 Salk. 187. So where Lands 


were deviſed to 4. for Life, and after to the Executor to be ſold for younger Childrens Por- 


tions; and the Executor dies, and then A, dies, the Eſtate ſhall be ſold, 1 Ch. c. 35. Sor 


Defe& in a Power to charge Lands, was ſupplied againſt the Heir in Favour of younger 


Children. 1 Ch. c. 263, 264. So alſo in the Caſe of Legatees, the Heir ſeems not to have equal 


Equity with a Legatee. As a Man gave Inſtructions to put his Will in Writing, and that 
his Meſſuages, Cc. ſhould be fold by A. and B. for Payment of his Debts and Legacies, and 


died, and after A. died; B. and the Heir were compelled to ſell. Hardr. 204. And where 
Lands were deviſed to de fold for Payment of Legacies, but not directed by whom to be 
ſold ; the Legatees ſold their Intereſts to the Plaintiff who exhibited a Bill againſt the Heir, 
to compel a Sale; it being upon a ſpecial Verdict adjudged by the Court of Law, that the 


| Will was void in the very Conſtitution of it; the Court of Chancery diſmiſt the Bill; but 
the Diſmiſſion was reverſed in the Houſe of Peers. 1 Ch. c. 176. S. C. 2 Ch. Rep. 283. but if 


the Heir be Deviſce of the Lands, thoſe Lands ſhall not be made chargeable in Equity with 
the Legacies, for one Volunteer has equal Equity with another. Vide poſt. c. 16. (a) Marriage 


even without a Portion paid is a ſuffieient Conſideration, to give the Grantee greater Equity 


than the Heir ; as Articles, or a Covenant, or even a bare Promiſe before Marriage to 
ſertle a Jointure ſhall be executed in Equity againft the Heir. Vids Max. 13. c. 1. So where 
the Words ( ſhall ſtand and be ſeiſed) were left out in a Conveyance made in Purſuance of 
Marriage Articles; thoſe Words were ſupplied againſt the Heir. 1 Ch. Rep. 162. So a Froft- 


ment made in Conſideration of Marriage; Livery and Seiſin was ſupplied againſt the Heir; 


2 Ch. Ref. 216. but Note, a Jointreſs is a Purchaſer, 1 Ch. c. 100. (b) For an Heir hath 
not equal Equity vith a Purchaſer, or Creditor. As Marriage Articles ſhall be executed a- 
gainſt the Heir. Vide Max. 13. c. I. and ant. c. 7. the Notes there. Defet of Words, or Mi- 


ſtake in a Conveyance ſupplied againſt the Heir in Fayour of a Purchaſer or Creditors. Vide 


Max. 43. c. 2. the Notes there: Defe& of Livery and Seiſin ſupplied againſt the Heir in Fa- 


vour of a Purchaſer. Vide Max. 15. c. 2. Defe& of a Surrender of a Copyhold Eſtate ſuppli- 


ed againſt the Heir in Favour of a Purchaſer or Mortgagee. Vide Max. 13. c. 2. DefeCt of 
Truſtees joining in a Conveyance, ſupphed in Favour of a Purchaſer, Vide Max. 13. c. 2. 


Defect in the Execution of a Power ſupplied againſt the Heir in Tail in Favour of a 


Mortgagee. Vide Max. 13. c. 3. Defe& of a Deviſe to ſell Lands to pay Debts, ſupplied againſt 


the Heir, Vide Max. 13. c. 3. but not againſt a prior Volunteer. Vide poſt. c. 16. 


(16.) The Queſtion being between two voluntary 
Deeds; the Plaintiff claiming by the later, the Court 
ordered the Plaintift to produce Precedents, where a 
former voluntary Conveyance hath been ſet aſide, as 
this Cale 1s, that a ſubſequent Conveyance, which 1s 
allo voluntary, may take place; the Bill was diſmiſt. 
4 1 


NR 
Sl 
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1 Ch. Rep. 173. So where the Grandfather voluntarily 
ſettled the Lands on the Father for Life, Remainder 
to the Father's Wife for her Life, Remainder to his firſt 
Son in Tail ; and by the Settlement a Power was given 
to the Father at any Time during his Life, by any 
Writing to convey or appoint the Lands to any Child 
or younger Children, ſo as that Conveyance or Ap- 
pointment be made to commence after the Death of the 


Wife. The Father had Iſſue two Daughters the Plain- 


tifts, and a Son the Defendant, and having no other 
Way to provide for the Plaintiffs, conveyed the Lands 
to a Truſtee, Habendum to him and his Aſſigns, for 
the Lives of his Daughters, and for their only Uſe 
and Benefit; to remain from the Death of himſelf and 
his Wife, whereby the Power was not literally purſu- 
ed; the Bill was to ſupply this Defect, but the Defen- 


dant demurred, for that both the Conveyances were 


voluntary, and therefore the Caſe was the ſame here 


as at Law; and the Court was all of Opinion, that 
the Law being againſt the Plaintiffs, Equity could not 


(a) help. (b) 1 Ch. c. 155. So Man having a Term in (TIC 
Truſtees Names, made a voluntary Settlement of it ful; bectuſe 


upon the Defendant, but being afterwards (c) diſſatis- 3 
hed with the Settlement, made his Will and deviſed it 4, jorge 
to the Plaintiff; the Settlement prevailed againſt the ame. c 15. the 
Will. Vern. 100. So where a Man in the Time of . 


cution of a 
hold Eſtate, but afterwards recovering and marrying. Homer to 
os ? | _ charge Lands 
Sl {et - ſupplied a- 
gainſt the 


Heir in Tail 


3 . ne | | under a vo- 
luntary Settlement in Favour of younger Children, 1 Ch. c. 263, 264. (b) But if it had 
been in Conſideration of Money, it was admitted, it had been otherwiſe; for a Volunteer hath 
not equal Eqiiiy with a Purchaſer ; and all voluntary Conveyances are prima facie, to be look'd 
upon as fraudulent againſt a Purchaſer, 1 Ch. c. 100. S. P. 1 Ch. Rep. 146. 2 Ch. Rep. 74. in 
all which Caſes, no Notice is taken whether the Purchaſer had Notice of the voluntary 
Deed or not. Whereby it ſeems, that Notice in a Purchaſer is not material againſt a Volunteer; 
though Vide 1 Ch. c. 264. that a defeflive Execution of a Power in Fayour of younger Chil- 
dren, ſhall be made good againſt a Purchaſer with Notice, (e) A voluntary Settlement 
ſhall bind the Party pimſel for if you would relieve in this Caſe, you muſt conſequently 
eſtabliſh this Propottion, viz. That a Man can make no voluntary Diſpoſition of bis Eſtate, . 
bis Wil only, which would be abſurd. Vern. 100. and though a voluntary Deed 1s ſet aſide again 
a Purchaſer or Creditor, yet it ſhall tand good againſt the Party himſelf. Vide 1 Ch. Rep. 146. 
1 Ch, 6. 59. | 


his Sickneſs, made a voluntary Surrender of a Copy- fective Fre- 
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7⁰ Maxims of Equity. 
(a) But if 


n lettled it upon his (a) W ife and (b) Children, there 
agreement being no Fraud or Truſt in the Cate, the Surrender 


precedent to "> | | : 
che Marri- prevailed, Vern. 365. So where a Man voluntarily 
Portionpaid, ſettled his Eſtate on his Infant Heir in Tail, and two 


3 1 dete Days afterwards made his Will, and deviſed the ſame 


ſer, (Vide ant. Eſtate, among other Things, to his infant Heir in Tail, 


15. 


tne d : . 1 . 
Notes there) but ſubject to the Payment of his Debts, in caſe his 


with whom a 


Volunteer Perſonal Eſtate ſhould not be ſufficient to pay his Debts; 
hasnorcqualas alſo of a Legacy of 250. The perſonal Eſtate pro- 
Iquity. As |, | N | | 

where the ving deficient, to pay both Debts and the Legacy; the 
cheLife-rime Bill was to have the Debts paid out of the Land, that 
eite, many o the Legacy might be paid out of the perſonal Eſtate ; 
Years before but the Bill was diſmiſt, Vern. 464. S. P. 2 Ch. Rep. 265. 


her Death, 


ſertled the that under ſuch a Deviſe a (c) Bond-Creditor ſhall not 
3 t : 5 0 | o 
Lands to the | | | prevail 


Uſe of him- 

ſelf for Lie, | 

Remainder to his firſt and other Sons in Tail; the Wife died without Iſſue, and upon his 
ſecond Marriage in Conlideration of a Portion paid, he agreed to ſettle Part of the Lands 
as a Jointure on his Wife; and having Iſſue the Defendant, died; the Bill was brought by 
the Wife to have the Jointure ſettled, and to ſer aſide the Settlement as fraudulent againſt 


her; the Court, without ſending it to a Trial at Law whether the Deed was fraudulent, de- 


clared that ſhe was a Purchaſer, and ſo decreed the Settlement fraudulent againſt her. 1 Ch. 
c. 100. So where Tenant for Life having Power to ſettle a Jointure, covenanted before Mar- 
riage, in Conſideration of a Portion, to ſettle a Jointure according to his Power; but died be- 
fore Execution; Equity ſupplied it againſt the Remainder Man, who was a Volunteer. Vide 
Max. 13. c. 3. and the Notes there. And Lord Coventry's Caſe reported at large at the End of 
this Book. (b) Which ſhews, that the Heir of the Grantor of a voluntary Settlement, has 
no more Equity than the Grantor himſelf. Vide ant. c. 15. the Notes there; but if the Iſſue be 
Purchaſers, there ſeems the ſame Reaſon to give them a greater Equity than a Volunteer, as 
well as to a Jointreſs. Vide Vern. 440. where ſaid per Car. that a Jointreſs and the Iſſue are 
equally Purchaſers, and that they ſhall equally bear the Burthen of a prior Incumbrance ; 
though Vide the Caſe of Holford and Holford. The Father made a voluntary Settlement on 
himſelf for Life, Remainder to the Heirs Male of his Body, Remainder to his Brother the 
Defendant in Fce; ten Years after in Conſideration of a great Portion, he agreed to ſettle the 
Lands upon himſelf and his Wife, and their Iſſue, which Iſſue the Plaintiff (a Daughter) is; 
but though he lived ſome Years after, did not execute any Conveyance. A Trial was dire&- 


ed, whether the Deed by which the Defendant claimed, was fraudulent ; and the Defendant 


to admit the Plaintiff a Purchaſer; it was found againſt the Plaintiff; a new Trial was pray'd, 
and that the Defendant might admit the Plaintiff bad a Conveyance, (though not ſuch a one 


as to bar the Eſtate-tail, but a Conveyance by Way of Leaſe and Releaſe) for as it ſtood 
upon the Articles, the Defendant's Conveyance could not be taken to be fraudulent againſt 


the Articles, nothing in Law paſling thereby, and yet it would be fraudulent againſt a Con- 
veyance ; but the Court denied it, and ſo diſmiſſed the Ei!l; though in the Arguing it was 
admitted, that every voluntary Conveyance, is prima facie, fraudulent againſt a Conveyance 
for a Conſideration. 1 Ch. c. 216. (e) But a Creditor by a Judgment, though ſubſequent, 
ſhall prevail againſt a Volunteer. 2 Ch. Rep. 265. So of a ſublequent Mortgagee; the Deed 
being upon a Trial found fraudulent againſt him. 1 Ch. c. 59. So the Want of a Surrender 


to a Mortgagee ſupplied againſt the Deviſee. 1 Ch. c. 170. Though Vide the Caſe of Fenkins and 


Kemis, where Lands were ſettied in Conſideration of a Marriage, and Portion paid; on the 
Father of the intended Husband for Life, Remainder to the Husband for Life, Remainder 
to the firſt and other Sons of the Marriage, Remainder to the Heirs of the Body of the 
Husband, with a Power for the Father by Deed or Will, to charge the Lands with 2000. 
the Father and the Husband joined in a Mortgage of the Eſtate to the Plaintiff 's Teſtator, 
with Covenant for further Aſſurance ; the Wife died, and the Husband had Iſſue the Defen- 
dant by a ſecond Wife, whoſe Title is by Virtue of the Remainder to the Heirs of the Body 
of the Husband ; the Plaintiff inſiſted, that the Mortgage, though a Conveyance, ought to be 


taken 


Pn I — — — — — 
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prevail againſt a Volunteer. So where the Teſtator, ih 66 66 
Execution 


being indebted by Bond deviſed a Legacy of 500 l. and af n Pow. 
alſo deviſed his real Eſtate to J. S. whom he made Ex- che Hefe. 
ecutor ; the Executor paid the Debrs out of the perſo- dent, who is 


a Volunteer, 


nal Eſtate, ſo that nothing was left to pay the Legacy; no: beingthe 


Iſſue of 'the 


the Legatee brought his Bill to have the real Eſtate (a) Wife, and fo 


ot with! 
charged with the Legacy; but was diſmiſſed ; for it ge ibn 


was much the Intention of the Teſtator, that the De- ration of 


the Settle- 


vitee ſhould have the Lands, as the Legatee his Legacy. ment, yer 

1 Salk. 416: the Court 
AR. 4 was of Opi- 

| nion, that 
the Plaintiff could not be relieved in Equity. 1 Ch. c. 103. S. C. 1 Ch. Rep. 275. (a) Vide 

Nap. z. . ” 0 


(17.) X S. Was indebted to the preſent Plaintiff by 
Bond, 11 being ſued at Law, brought a Bill in Chan- 
cery to be relieved; whereupon an Injunction was 
awarded, upon giving Security to abide the Order on 
hearing; the preſent Defendant was bound as ſuch Se- 
curity in a Recogniſance, which was penn'd, to pay 
what ſhould be reported due by N. H. a Maſter named 
in the Defeazance or Condition. But the Maſter died 
before any Report made, and fo alſo did the other 
Obligor, who died worth nothing; by the ſtrict pen- 
ning of the Defeaſance, the Recogniſance was not ſu- 
able at Law, becauſe no Report was made by the Ma- 
ſter; the Queſtion was; if the Surety, who was not 
liable in Law, ſhould be liable in Equity. It was 
inſiſted for the Plaintiff, that he had good Remedy for 
a juſt Debt, and juſtly proceeded to recover it, but the 
Court ſtay'd his Suit, and takes ill Security; - and the 
Debt loſt thereby; ad therefore the Court is bound to 
do the Plaintiff Right. And the Intent of the Court 
was, that the Debt, if due, ſhould be ſecured; and 
the latent was mar SH e to this or that Ma- 
ſter's Report; for, ſuppoſe, the Court had, during the 
Life of the Parties, transferred the Reference to ano- 
ther Maſter, and he had made a Feen that ſhould 

have 


4 
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(a) It was fo have bound; and in Cafe of a (a) Bond loſt, this Court 
decreca, in 


the Cafe of hath made a Surety to pay it; yet the Lord Chancellor 


Underwood 0 0 5 | „ 
ad dee), contra; for the Party is but a Surety, not bound by 


1 Ch.c- 77- Law. 1 Ch. c. 22. So where upon Adminiſtration grant- 
that if 4s . : . o - - 
lends Money ed during the Minority of the Plaintiff, who was Exe- 


to. E. and 


cbeeußen cutor and reſiduary Legatee, the Defendants became 
b. and bound as Sureties in the Spiritual Court, in the uſual 


become 1 . J x 
bourd in an Bond: The Bill was againſt the Adminiſtrator for an 
Obi v 1 | I : 4 | 

2 I 4. loſes Account of the Tefiator's perſonal Eſtate ; and as to 


this Bond, 8 70 5 3 . 
WI the Defendants the Sureties, it was {uggeſted, that by 


ary Rowe Fraud and Covin, they had got up their Bond, and had 
dy in Equit 7 . 8 | | 
azainft d. the Procured inſufficient Security to be accepted by the Pre- 
T 3 bo 3 4, 7 1 | * 
d. vogative Court in the Room thereof. The Court upon 
he was ine the firſt opening declared, they would not charge the 
JOurT; 1 | « | | ; 1 3 
Law, but in Sureties, turther than they were an{werable by Law, 
Reſpect of e 1 x | I SLIT 
Me Lien of And diimilled the Bill as to that Part. Vern. 196. 
the Pond. 5 | | £ „ SE 1 = 
And the Difference ſeems to be, for thr in this latter Caſe, the Money was lent upon the 
Credit of the Surety, and therefore ſince the Surety was the Cauſe of the Loſs, he has not 
equal Equity with the Obligee ; bur in the other Caſe the Money was lent before, and would 
have been loſt, if he had not been Surety, and therefore he being an innocent Perſon, and 
no Way conducing to the Loſs, hath equal Equity with the Obligee. In the Debate of the 
Caſe of Ur.derwced and Staney, it was ſaid, that if a Grantee in a voluntary Deed, or Obligee in a 
voluntary Bond, loſe the Deed cy Bond, they ſhould have Remedy againſt the Grantor or Obligor in Equity; 
but a Ouere is made by the Reporter; for ſurely the Obligor has equal Equity with his own 
Volunteer. 1 | „ 


b) For the (18) If Lands are deviſed to the (b) Executor in 
Lo NOS Truft for the Payment of Debts, all Debts ſhall be 


the Enten paid in a Court of Equity; according to their Prece- 


tor, are legal 3 | . 
e part dency or Superiority at Law. Vern. 65. So if they are 
"red ors ha- WE De, l 
ringequal E. deviſed to the Executor to pay Mortgages in the firſt 


quity, there 


Joy, fon, Place, and then Legacies; yet all other Debts {hall be 
io take the paid before the Legacies. Vern. 69. So where a Man 
of the Law poſſeſſed of a Term for Years, mortgaged it, and then 


from one 1n 


Faveur of became indebted, firſt by Statute, and then by Judg- 
il they bal ment, and died; the Equity of Redemption veſting 


been deviſed in the Executor ; it was decreed the Judgment ſhould 
to 1Truntecs, 


chen the Af. be firſt ſatisfied out of it. Vern. 293. 

ſets would be | ; | 

meerly equitable, and all Creditors having equal Equity, and no Advantage at Law, one 
more than another, would be paid in Proportion. Vide Max. 3. c. 11. 


T 


OF THE 


Principal Points 


Contamed under the foregoing 


A. 
Account. 

. Ccount, no Allowance to 
be made to him, who con- 


trary to Directions, opened 
Papers; Page 8. Caſe 9 


Agreement. 


Agreement, if extremely unreaſon- 
able, Equity will not enforce it, 
5. C. 2 
Agreement for a Purchaſe, if Ini- 
quitous, not to be decreed, 6. c. 2. 
Agreement for Purchaſe of a Copy- 
hold, Lord dies before Admit- 
tance, the new Lord not being 
bound by the Agreement; the 


Agreement, where Equity will en- 


Page 53. Caſe 1 
Agreement, where Equity regards 


Agreement, though voluntary; to 
be enforced in Equity, 53. C. 1 
Agreement in Equity; better than 
Conveyance at Law, 54:c1 


Appoꝛtionment. 

| 

Apportionment of Rent in Equity; 
where Right of Common reco- 

vefed; | 15. C. 15 

Apportionment, not where Lands 
deviſed to the Wife, out of Which 
ſhe. had a Rent- charge for her 

| Jointure; e 


| 


Executor ſhall refund; 13. c. 10 
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g 
| 
4 


force the Performance of it in 
= 2 Shecie, 


not the Conſideration, 53. c. 1 
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Appꝛentice. 


Apprentice, Money given with him, 


Page 29. Caſe 8. 
Apprentice may in Equity compel 

the Maſter to ſue the Indentures 
within a Year, 34. c. 10 


Attoꝛnment. 


Attornment, where compellable in 
Equity, 26. c. 7 


Bankrupt. 


Ankrupt, Purchaſer of his Goods 
D without Notice not bound to 
; diſcover, 5 61 c. 1 


1 Baron and Feme. 


| Baron ſhall not be decreed to 
|  Feme's equitable Eſtate, without 
making a Proviſion for her, 3. c. 5 


to be refunded in Proportion, 


Bond, if loſt, where Oath 
| Loſs, neceſſary, 
Bond, Error of quadragint in- 


a Feme, though her Agreement with 


the Baron, to have the Equity 
againſt ſubſequent Mortgagees, 
yet ſhe ſhall have Dower againſt 
| them, | ER OY 
bu Feme, her equitable Eſtate liable 
to ſatisfaction of Barons Debts, 
ED 6. C. 4 
Fene, her Alimony ſuſpended, till 
ſhe went back to her Husband ; 
he offering to cohabit with her, 

4 7. c. 
Feme, eloping ſhall have no DK 
from a Court of Equity, 7. c. 8 
Baron, how far to be charged with 
a Devaſtavit, or Breach of 'Truſt, 
committed by Feme and her for- 
mer Husband, 20. C. 4 

2 


A Table of the principal Points. 


Baron, where he is to have a Por- 
tion, on Condition of making a 
nx wt and the Femme dies be- 
ore Jointure made, he ſhall not 
have the Portion, Page 45. Caſe 4 


Feme Truſtee to ſell Lands, where 


may ſell to the Baron, 58. c. 3 
Baron and Feme mortgage the 
Wife's Land by Fine, and after 

| borrow more Money of the ſame 
Perſon; the Heir of the Wife ſhall 
pay both Debts, 66. c. 12 
Feme Sole has Power to make 
Leaſes; ſhe marries; whether ſhe 


| and her Husband can make em, 


N _ | 58. C. 3 
Bond. Vide Penalty, 


Bond, if loſt, where Equity will 


compel a Diſcovery, and whether 

_ againſt Surety, "2 £9: 
: 4%. 6 17- 

of ſuch 


| ſtead of quadringent, relieved in 
Equity. 36. c. 2 


Bond, twenty Years old, ordered 


to be cancelled, 39. C. 5 


—_—— TOR" 


— — 


of Redemption, be fraudulent 


1 


N * 


C. 
Charity. 
6 Rent- charge deviſed to 


it; all the Tenants need not 


be made Parties, 15. C16 


Contribution. 
Contribution by Sureties, 15. c 14 


Contribution by all the Tenants to 
a Rent-charge, 15. c. 16 


Contribution by all the Executors 
to Payments of Debts and Lega- 
16. c. 18 
Contri- 


cles, 


29.6.9: 


A Table of the principal Point. 


Contribution by the Goods ſaved, 
to thoſe that are loſt, 3 
Page 18. Caſe 21 


| 
Common Bill to prove a Right to 

it, in perpetuam rei Memoriam, 
Common encloſed for thirty Years; 


not to be thrown open, 34. c. 11 


Common, Agreement to encloſe it, 
where to be enforced in Equity, 
and whom to bind, 34. c. 11 


Common Iſſue out of Chancery di 


rected to try whether ſufficient 
left, 05 . 
Commoner, one having recovered 


Damages for oppreſſing the Com- 


mon or the like; the other Com- 


moners ſhall be obliged to ac- 
cept of the ſame Damages, 
37. C. 6 


Condition. Vide Penalty, 


Condition precedent, where Equity 
will relieve againſt it, 44. c. 2 
45. C. 3,4 

1 46. C. 5 
Condition ſubſequent, where Equi- 


ty will relieve againſt it, 46. c. 5 


1 8 49. C. 9 
Condition of Marriage with Con- 
ſent, where it is 27 terrorem 
only, 46. c. 7 


Condition binding, where the A- 
50. C. 12 


greement voluntary, 
Condition, Circumſtances in the 
Performance of it, not regarded 
in Equity, — 
Condition of good Behaviour to 
Parent, not relievable in Equity, 


48. C. 7. 


| | 
Copyhold, 


Copyhold for three Lives, ſhall go 
to the Adminiſtrator, 
ot: Page 23. Caſe 5 
Copyhold, Lord compellable in E- 
quity, to hold Courts, &c. 24. c. 1 
Copyhold, an erroneous Judgment 
in Court-Baron ; where Chancery 


Purpole,' _ - 24. c. 1 
Copyhold, where Fines are arbi- 

trary, 
them, 2. C. 2 
Copyholder, where relievable in 


County Palatine. 


County Palatine, a Matter con- 


cerning the Chancellor there, 

may be ſued for in the Chancery 
of England, 23. c. 4 
County Palatine, Defendant living 


ſued in the Chancery in Exgland, 
5 5 26. C. 5 
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| Debt, Debtoꝛ, Creditoz. 


Reditor, Agreement fraudu- 
lent againſt him, 4. c. 9 
Debt, where real Eſtate to be 
charged with it, „ 
Creditor, where Legatee ſhall re- 
fund to him, 12. c. 8 


| 


Creditor, 


will reverſe it, or compel the 
Lord to admit a Plaint for that 


Equity will moderate 


Equity, againſt the Forfeiture, 


te | | 44. C. 2 
Copybold, Defect of Surrender ſup- 
plied, $5. 6.3 
63. C. 4 

67. C. 15 


out of that Juriſdiction, to be 
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Do eto the Aﬀets are equit- 


_ Creditor agrees to take a leſs. Sum, 


Creditor by Judgment, whether | 
_ Purchaſer bound to take Notice 


A Table of the 


Creditor, one ſhall not refund to 
another, Page 12. Caſe 8 


able, to be paid in Proportion, 
19. 6. 11 

Debis, whether Term to attend 
the Inheritance, ſhall be applied 
towards Payment of them, 21. c. 2. 
Debts the Reſidue of Landsappoint- 
ed for Payment of thom, ' thall 


gs to the Heir, 22.6.3 
Deion, if they have an Notice] 
of Order not to pay Debts, ſhall 


pay them over again, 31. c. 3 


- if paid at a Day, no Relief a- 


gainſt the Forfeiture, 50. c. 12 


Creditors, Truſt to pay ſuch as 
come in within a Year, they may 


come in after 52. 6.15| 
Creditors, Leaſe may be ſold for 
Payment of them, though with- 


out Licenſe of the Leſſor, 52. C. 15 

Creditor, has more Equity, than 
the Heir in Fee- ſimple, or Heir in 
Tail, 57. C. 3 
= 8 656. c. 13 


Creditor, Defect in W of] 
Power to limit Lands, N 


in their Favour, 
Creditor, Defe& in a Will ſupplied 
in their Favour, ' 57. c. 3. 


principal Points, 


Deed, 


Deed, homing or Cancelling it, 
l bars all Equity, Page 7. Caſe 5 
Deed where to be brought into 
Court for ſafe Cuſtody, $1. 6.4 
Deed, where Miſtakes in it correc- 
ted i in Equity. 1 


Peviſe. | 


Deviſce, Diverſity between him and 
Heir, as to charging the real E- 
ſtate with Legacies, 11. c. 5 

Deviſee, the perſonal Eſtate to be 

applied in Eaſe of the real in his 

Hands, 5 eee 

Deviſe of Lands in Truſtees Hands, 
to be conſtrued equitably ; ow 
where the legal Eſtate was in the 
Teftator, :: - 29. 0 7 

Deviſe of Goods for Life; the De- 

viſee muſt give Security, 33. c. 8 

Deviſe of Copyholds agreed to be 
Fee . 35. Co 2 


2 Diſcovery. not from a e 
without Notice, t 
Diſcovery of Deeds, from a Devi- 


of, 61. c. 1 
Creditor without Notice, to be al- 
lowed both Debts, 63. c. 6 
Creditor has equal Equity with 
Purchaſer, 63. c. 6 
64. C. 7 


Creditor ſhall never have any Ad- 
vantage taken from him in a 
 Goart: ook Equity, . G38 


| fee, to an Heir, 67. c. 15 
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E. 
Equitp. 


Quity, in what Caſes to be 
denied to him, who nr om 
mitted Iniquity, 1 

Equity gives Aid to the Jurifdicti 
on of inferior Courts, 26. c. 6 
Equity, Enter-pleading Bills pro- 
per in it. 32. c. 5 


| Equity 


A Table of the principal Points. 


Equity, Suits quia timet proper in 
it, Page 3 2. Caſe 6. 
Equity, Bill to perpetuate Teſti- 
mony proper 1n it, 33. C. 7 
Equity will not beget a Suit to 
be ended elſewhere, 35. c. 1 
Equity will make a Man refund, 
to avoid Circuity of Suit, 36. c. 4 
Equity enforces the Performance of 
Agreements 772 Specie, 53. c. 1 
Equity ſupplies the Defects of Cir- 
cumſtances in Conveyanees, | 
55. C. 2 


Eſtate. 


Eſtates, two being to be ſold for 

Payment of Debts; and an Annu- 
nuity being out of one of them; 
the other ſhall ſtand charged with 
Y the Annuity, 10. C. 3 
Eſtate being voluntarily charged 
with a Daughter's Portion, and 
afterwards ſettled in Jointure; 
Husband deviſed another Eſtate 


in Lieu of the Jointure, which 


the Wife would not accept; the 
Portion ſhall be charged upon 
the Eſtate deviſed, 10. c. 4 
Eſtate real, where to be charged 
with Debts and Legacies, 10. c. 5 
Eſtate real, where perſonal Eſtate 
to be applied in Aid of it, 
1 8 | 19. c. 1 
20, C. 3 


Executoꝛ. 


Executor paying Legacies fhall 
not compel Legatee to refund, 
yet where relievable, 13. c. 9 

'2 8, C. 45 5 

Executor, one pays Debts and Le- 

gacies, the other ſhall contribute, 
16. c. 18 

Executor, Diverſity where the Lands 

are deviſed to him to pay Debts; 


9 


and where to another Truſtee; 

| Page 72. Caſe 18 

Executors joint, where Survivorſhip, 
16. c. 19 

Executor, Bill againſt him to diſco- 
ver Aſſets, 1 
Executor, where Limitation over 
to him after a Forfeiture is good, 


49. C. 9 


F. 
Fattoꝛ. 


Actor, where to have Benefit of 
ſtolen Cuſtoms. 24. C. 8 


Fraud⸗ 


Fraud in gaining Securities from 
| Heirs, to be paid extravagant In- 
tereſt after Death of the Father, 

| 33 6 1 
Fraud, not where the Bargain is 
hazardous, 4 . 
Fraudulent Perſon, where to be 
paid, what he really advanced, 
4. 0.7 

Fraudulent Agreement between 
Husband and Wife, as againſt 
ſubſequent Mortgagees, that ſhe 
ſhall have the Equity of Redem p- 
tion, 0 4 


I” 


H. 
Meir. 


_TEIR diſinherited, fayoured in 
Equity, 41. C. 1 
Heir, Fraud in gaining Security 
from him at extravagant In- 
tereſt, 3. c. 7 


+ 


Heir 
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Heir, Fraud in gaining unreaſon- 
able Bargain from him, 


Page 53. Caſe 1 


Heir, . Diverſity between him and 
Deviſee, as to charging the real 
Eſtate with Legacies, 10. c. 5 


Heir has not equal Equity with a 


Jointreſs, 53. C. 1 


Heir has not equal Equity with a 
„„ 


Purchaſer, 
Heir has not equal Equity with a 
Creditor, . r 
Heir, decreed to ſell, where the 
Perſon is dead, or no Perſon ap- 


pointed, bi 57. C. 3 
Heir has not equal Equity with 
younger Children, 57. c. 3 

| 68. c. 15 


Heir ſhall have Reſidue of Lands 


appointed for Payment of Debts, 


22. Co 3 | 


Heir hath equal Equity with Volun- 


teer, -- OF» 0 tis 15 


g 


I. 


Jucumbzance. 


I Ncumbrance bought in by Heir, | 


1 Executor or Truſtee, he ſhall 
be allowed no more than he re- 
ally paid, except it be to protect 
an Incumbrance of his own, 

| 5 9. C. I 
65. c. 10 

Incumbrance bought in by a Stran- 
ger, in what Caſes to be allowed 
no more than paid, 9. C63 
Incumbrancer, third without Notice 


the Heir, where to the Admini- 
ſtrator, Page 22, Caſe 4 


In junction. 


Injunction not to ſtay Proceedings at 
Law, except bound by Order to 
bring no Writ of Error, 4. c. 8 

Injunction where to ſtay Waſte, 

7 ir 30. C. 1 

Injunction to quiet Poſſeſſion, in 

what Caſes grantable, and where 
Right at Law to be firſt deter- 
mined, . | 30. Co 2 

Injunction not grantable 'til! Bill 
med, -- =: "20: ©. 1 


Intereſt. 


Intereſt, whether a fraudulent Per- 
ſon ſhall have it, $6 2.7 
Intereſt of Incumbrance to be kept 

down by Tenant for Life, 14. c.12 


Jointenants, Coparteners. 


Jointenancy, in what Caſes Survi- 
vorſhip ſhall take Place, 16. c. 19 
Coparceners, Rent granted in Ow- 
elty of Partition ſhall go to the 
Heir ; but if Bond is given for 
Payment, the Bond ſhall go to 


buys in the firſt; he ſhall protect 
himſelf by it, 


64. c. 8, 9 
|; Inkant. 
Infant, Rents of his Eſtate laid out 


in Lands; where they ſhall go to 
5 | 


| 
| 


T% 1 


the Executor, 23. 6. 6 
Jointure. 
Jointreſs and Iflue are equally Pur- 
chaſers, 1 
Jointure, Articles for it enforced a- 
gainſt the Heir, 4 
Jointreſs, Heir hath not equal E- 
quity with her, 53. C. 1 


Jointreſs, where Articles for it en- 
forced, how the Lands to be e- 
ſtimated, 53. c. 1 


Jointreſs, 


able of the principal Points. 


Jointreſs, Defect of exccuting Pow- 
er ſupplied in her Favour, 

Page 57. Cafe 3 

| 70. C. 16 

| 

Juriſdiction, 

| 

Juriſdiction, Perſon living out of 

Juriſdiction of inferior Court, ſu- 

able in Chancery, 26. c. 5 6 

Juriſdiction of Eccleſiaſtical Court 

aided in Chancery, 26. c. 6 


ü — 


—— — 


15 
Legacy, 
| Bins where real Eſtate to be 


charged with it, 19. C. 
Legatees, which, and in what Caſes 
to abate, "TX 6.6 
Legatee, where one to refund to 
another, 18. 6. 
Loegacy, ſued for in Eccleſiaſtical 
Court; Security muſt be given; 
aliter in Chancery, 12. 6:7 


Legatee in what Caſes to refund to 
12, 0, 8 


Creditors, 
Legatee ſhall not refund to Exe- 


Leaſe, 


Leaſe, Power to make it in Poſſeſ- 
ſion; if made to commence i 
futuro, where good. 

Page 58. Caſe 3 

Leaſe, Power to make one for ten 
Years, made for twenty, good for 
ten, 8 

Sole, who marries; whether ſhe 

and her Husband can make one, 

: E 58. C. 3 

Leaſe for Years, being mortgaged, 
and Equity of Redemption veſt- 

ing in the Executor; Debts to be 


paid according to Superiority at 


Common Law, 72. 6.18 


Livery and Seiſin, 


Livery and Seifin preſumed, after 
Twenty-five Years Poſſeſſion, 
V | 38. C. 1 

Livery and Seiſin compelled in E- 
quity, 


M. 


cor, © a 


Legacics, all ſhall be paid out of 


Manoꝛ. 


perſonal Eſtate, 19. c. 1 
Legacy where it ſhall be taken as a 
Satisfaction of a Debt, 42. c. 3 
Legacy given on Condition of Mar- 
riage with Conſent ; the Condi- 
tion is void by the Civil Law, 
not fo in Chancery, 46. c. 7 
Legatee, Defect of Execution of 


Power to limit Lands, ſupplied 


in his Favour, 57. C. 3 


Legatec, Heir has not equal Equi - 
ty with him, 


68. c. 15 


Anor, Iſſue out of Chancery, 


to try whether the Lord had 


a Grant of Free Warren, 37. c. 5 


Marriage, | 


Marriage, Promiſe of a Portion, by 
Letter enforced in Equity, 54. C. 1 
Marriage to be had with Conſent, 
where in terrorem, 46. C. 7 
Marriage to be had with Conſent, 


" f.1 - 
4 1 4 3 


Marriage, 


1 . 3 
Leaſe, Power to made one by Feme 


55. C. 2 


what Conſent neceſſary, 59. c. 4 
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Mortgage given as a Counter-Secu- 


Equity of Redemption deviſed for 


A Table of the principal Points. 


Marriage, ſufficient Conſideration to 
make Wife a Purchaſer, 
Page 68. Caſe 15 


Moꝛtgage, Equity of Redemp- 
28 tion. 


Mortgagee lends more Money to 


the Mortgagor on his Bond; both 
Debts ſhall be paid him, before 
Redemption; even by the Heir of 
the Mortgagor, 1. 8.1 
Mortgages, if two are defective, 
the Heir muſt take both if he 
% 61 
Mortgagor, his Heir mortgages the 


Lands to the Mortgagee ; he ſhall 


not redeem his own Mortgage 
without his Anceſtor's alſo, 2. c. 1. 


rity; Mortgagee enters into a 
further Bond; the Mortgage ſhall 
ſtand as a Security for that alſo, 


2. F. 2 


Life, Remainder in Fee; each 
to bear their Proportion of the 
Mortgage; but Tenant for Life 
to keep down the Intereſt, 14. c. 12 

Mortgage to be paid out of perſo- 

"nal Eſtate, 19. Co 1! 


Mortgage in Fee ſhall go to the| 


Executor, and not to the Heir, 


; | --2T3 C+IÞ. 
Mortgage of ſixty Years ſet up, the| 
Court order'd it to be cancelled,| 


39. c. 4 


Mortgagee, Defect of Surrender 

ſupplied in his Favour, 63. c. 4 
Mortgagee, third buys in the firſt; 
he ſhall hold the Lands till both 
are paid, 64. c. 8 


Mortgagee, having defective Mort- 


gage from the Anceſtor, procures 
the Son. to give another; he ſhall 
+ be paid both, 65. c. 11 
Equity of Redemption of Term for 


Years veſting in Executors, Debts: 


to be paid out of it, according to 
Precedency or Superiority at 
Common Law, Page 72. Caſe 18 


N. 
Ne cxeat Regnum. 
NE exeat Regnum granted a- 


gainſt Husband, againſt whom 
Sentence in the Spiritual Court 
for Alimony, 26. c. 6 
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Parties. 
JArties, all the Tenants muſt be 

L fo, where Contribution to a 
_ rent-charge pray'd for, 15. c. 16 


Parties, where all the Obligors 
ought to be ſo, 19-617 


Partners. 


Partners in Trade, no Survivorſhip, 

8 16. C. 19 
Partners in a Ship, he that can ſu- 
ſtain no Loſs, ſhall have no Be- 
nefit, oo SSP 
Partner ſurviving, not ſuing the 
Debtors; the Court ordered an 
able Attorney to doit, 35. c. 12 


Penalty. Foꝛkeiture. 


Penalty of a Security, in what 
Caſes a Court of Equity will ge 
beyond it, | 2.6.6 
Forfeiture, for Non-payment at the 
Day; in what Caſes Equity will 
relieve againſt it, F. c. 1 
Forfeiture of Copyholder by cutting 
'Fimber; in what Caſes relie- 


4 


vable, 6.053 
44. c. 1 
1 | Penalty 
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Penalty of Bond, not to be relie- 
ved againſt, if given. in Satisfac- 
tion of an unjuſt Act, | 

Page 7. Caſe 6 

Penalty of Bond, to pay Profits of 
an Office ; if Office taken away, 
Relief againſt it, - "WF 61 

Penalty of Bond, where ſmall, E- 
quity will not relieve, 51. c. 13 


Penalty in Cafe of Trade, no Re- 


lief againſt it, 51. c. 14 
1 9 
Poꝛtion. 


Portion is charged voluntarily upon 


an Eſtate, which is after ſettled| 


in Jointure; the Husband deviſes 
another Eſtate in Lieu of the 
Jointure, which the Wife will 
not accept; the Portion ſhall be 
charged upon the deviſed Eſtate, 
10. c. 4 

Power. 


Power of Revocation, where Equi- 


ty will ſupply a Defect in it,, 


57. C. 3 

Power to ſell Lands, where Equi- 
ty will ſupply a Defect in it, 
1 
Power to charge Lands, where E- 


Purchaſer being decreed above thir- 


Purchaſe, 


Purchaſe; iniquitous Agreement for 
it, not to be enforced in Equity, 
5 Page 6. Caſe 2 
Purchaſer, as againſt him, an Heir, 
or Truſtee, or Executor, or Stran- 
ger buying in Incumbrance for 
leſs than is due upon it, to be 
allowed no more than paid, 
TIE 9 61,4 
Purchaſer of Copyhold, Equity will 
not reverſe an erroneous Judg- 
ment in Court-Baron againſt him, 
Tn. 24. C. 1 
Purchaſe, Enjoyment under it for 
twenty Years; the Validity of the 
Title under a Will, not to be 
conteſted, | 38. c. 3 


ty Years ago, to pay his Purchaſe- 
Money, Payment ſhall be preſu- 
med, $45 Bhs 39; 08- 
Purchaſe, Articles for it, not to be 1 
enforced in Equity, except gain- 1 
ed with all imaginable Fairneſs, 
£3. b. 1 
Purchaſer has equal Equity with 
Creditor, An 
Purchaſer without Notice, where | 
Plea good, 37.67 it | 
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quity will ſupply a Defect in it, 

FL > my = da 
Power to charge Lands, Diverſity 
Where to charge one's own, or 

another's, 1 
Power to limit Lands, where E- 
quity will ſupply a Defect in it, 


1 „ 
Power, naked and flowing from an 


Intereſt; Diverſity, 58. C. 1 
Power, Difference where a defec- 
tive Execution of it, and no Ex- 
ecution at all, 58. c. 3 


61. F. £ 
Purchaſer without Notice, fhall 
protect his Purchaſe by Zigne In- 
cumbrance bought in, 62. c. 2 
Purchaſer ſcized a Statute, which 
would have fallen upon his E- 
ſtate; yet the Advantage not to 
be taken from him in Equity, 4 
62 0. 1 


* Rent. 


R. 
Rent. 


ENT, Apportionment of it in 
Equity, where Right of Com- 


mon recovered in the Lands, 
bbs Page 15. Caſe 15 
Rent, Arrears of it to be paid out] 


of perſonal Eſtate, 20. c. 
Rent-ſeck, Equity will decree Sei- 
_ tn, „ OY. 


Rent or Annuity, where no Reme- 


dy at Law, Equity will charge 


the Perſon, 25. . 3 


Rent for an Houſe taken away by 


Force, being ſued for, Relief in 


Equity, 5 37%. . 


Floods, being ſued for, no Relief 


in Equity, „ 
Rent- charge, Non- payment of it 


for fifty Years, makes the Grant 
ſuſpicious, 1 he GY 


Ketainer. 
| Retainer of Money to pay a Man's 
ſelf, 36. c. 3 


Review. 


Review Bill, to reverſe a Decree 
made. ſixteen Years ago, not to be 
allowed, 39. c. 7 


Revocation. Vide Power. 


* 


S. 
Satisfaction. 


OAtisfaction „A Marriage-Portion, 
given by the Father, decreed 
a Satisfaction of a Legacy, 


| 
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which the Father was to pay, 

| Page 41. Cafe 
Satisfaction, Deviſe by the Husband. 
where to be a Satisfaction of a 
Covenant for a Jointure, 41. C. 2 
Satisfaction, where a Settlement is 
made, but not ſufficient accord- 
ing to Articles; a voluntary Set- 
tlement after ſhall be taken to be 
a Satisfaction, 41. 6. 


3 Satisfaction, where there is a Pro- 


| viſion for Daughters by the Mar- 
riage- Settlement, and the Father 
gives them by Will a like Sum; 
| whether that ſhall be taken to be 
a Satisfaction, ad 6&2 
Satisfaction, where a Deviſe to a 
Debtee ſhall be one, 42. c. 3 
Satisfaction, where a Deviſe ſhall 
be one, e 
Satisfaction, not where they are 
claimed by different Rights, 
ET. N 43. 6. 4 
Surety; 
Surety once diſcharged at Law, E- 


quity will not charge him again, 
7 nn 


Surrender. Vide Copphold. 


Surrender preſumed after forty 
Years Poſſeſſion. 38. c. 2 


1 T. 
Tail⸗Tenant. 


Enant in Tail cannot bar 
his Iſſue in Equity, by a 


Bargain and Sale, 56. . 2 
Tenant in Tail in Equity can bar 
bis Iſſue, by Fine, or Bargain and 
Sale, but cannot bar the Re- 


mainder 
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mainder without a Recovery, 
Page 56. Caſe : 

Tenant in Tail ſuffers a Revovery, 
it ſhall enure to make good for- 
mer Incumbrances, 63. C. 6 


2 


Term foz Pears, 


'Term for Years, where to attend 


the Inheritance, 21. C. 2 


Term created for a particular Pur- 
poſe, ſhall afterwards attend the 


Inheritance, 33 6. 3 


Truſt, Guardian. 


Truſtee of Lands becomes engaged 
for Debts of the Ceftuy que Truſt, 
he ſhall not convey the Lands 
CCC 
Truſtee of two Eſtates, ſhall not 


be obliged to account for one E- 


ſtate only, 2. 6.4 
Truſtee, where his unequal Diſtri- 


bution ſhall be ſet aſide in Equity, 


CELTS. 
Truſtee, Executor taking better Se- 
curity, though this be e Conver- 
ſion at Law; yet ſhall only aſ- 
ſign the Security, 27. C. 3 


Truſtee, Executor relieved againſt| 


his Security to pay Legacies, if 


Aſſſets become deficient through| 
r 27. 6,4 


Truſtee robbed not accountable, 
-" "SY & 6 
Truſtee, Executor muſt give Secu- 
_ rity for a Legacy payable i Fu- 
Taro, 33. c. 9 
Truſtee bound to purchaſe Lands, 
does ſo, but it does not appear; 
whether with the Truſt-Money, 
and deviſes them to the Ceſtuy 
que Truſt, where this ſhall be a 
Satisfaction, 42; C. 3 


4 


Truſtee, where the Defect of his 
Joining in a Conveyance ſupplied 
in Equity, Page 56. Caſe 2 

Ceftuy que Truſt in Tail, where 
can ſuffer a Recovery to bar Re- 
mainders, 1 56. Ca 2 


Ceftuy que Truſt can make a Con- 


veyance in Equity, in ſuch Man- 


cuted their Truſt, 56. 0. 2 


A275 ER: > a.” 


Qolunteer, 


Olunteer, Defe& of Surrender 


of Copyhold to a Mortgagee 
ſupplied againſt him, 63. c. 4 


3 Volunteer, whether hath equal E- 


quity with Heir, 67. GIF 
Volunteer, one hath equal Equity 
with another, 68. c. 16 
Volunteer hath equal Equity with 
Grantor or his Heir, 69. c. 16 
Volunteer hath not equal Equity 
with a Purchaſer, 69. c. 16 
Volunteer hath not equal Equity 
with a Creditor, 70. c. 16 


| W. 
Waſte, Vide Jnjunction, 


May. 


AY, Bill to prove a Right to 
it, and how the Bill muſt 


be, 33+ C 7 


Will. 


ner, as if the Truſtees had exe- 


er vent * 
_— a o Sr : 5 and 


till. 


1 


ſeen by Teſtator, relievable in 
Equity, Page 28, Caſe 7 
Will if conteſted, Equity will or- 
der the Debtors not to pay to 
the Executor till determined, 


Will, an Accident in it, not fore- 


or” 
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N 
Pounger Childꝛen. 


Ounger Children, Heir, Exc- 
cutor, or Truſtee to be al- 
lowed no more againſt them, for 
an Incumbrance bought in, than 


31. c. 3 what was really paid, 
Will, Bill to examine Witneſſes to Page 9. Caſe 1 
prove it, 33. c. 7 Vounger Children, Deviſe to them, 
Will on Bill to prove it, the Heir who to take, 11. c. 6 
muſt have his Coſts, 35. c. 1 {Younger Children, Heir hath not 
Will, where Inſtructions to draw _ Equity with them, 57. c. 3 
it, ſufficient, 68. c. 15 69. c. 16 
4 
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T. HE 


ARGUMENTS 


OF THE 


Lord Chancellor Macclesfield, the Ma- 
iter of the Rollo, Mr. Baron Price, 
and Mr. Baron Gilbert, in the Caſe 
of the Earl of Coventry concerning 
the defective Execution of Powers. 


363 — 


—— 


Die Sabbati 16* Mait 1724, Counteſs Dowager of 
Coventry, againſt the Earl of Coventry & al. 


The CASE 


— 


7* OMAS Earl of Coventry being ſeiſed in Fee of ſe- 


veral Manors, ©c. ſome in Poſſeſſion, and others in 
Reverſion expectant upon Lives, by Will dated March 24, 
1698, deviſed Part thereof to his elder Son Thomas for 
his Life, Remainder to his firſt and other Sons in Tail 
Male; and other Part to his younger Son Gilbert for his 
Life, Remainder to his firſt and other Sons in Tail Male, 
with croſs Remainders ; Remainder of the Whole to his 
Uncle Francis Coventry for his Life, with like Remainders 
to his Iſſue Male; Remainder to his Couſin William Coven- 
try (the preſent Earl, and one of the Defendants) for 
Life, with like Remainders to his Iſſue Male; Remainder 
to Henry Coventry (another Defendant) with like Remain- 
der to his Iſſue Male, with other Remainders over. In 
which Will there is this Proviſo, _ : 5 
Provided alſo and it is my Will, that notwithſtanding any 
Thing in this my Will contained, it ſhall and may be law- 

| 6 fl 
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The Earl of Coventry Caſe. 

ful to and for any Perſon and Perſons who by Force or Virtue 
of this my Will, or any Codicil or Codicils to be added to this 
my Will, ſhall at any Time or Times hereafter be ſeiſed of 
any of my Manors or Lordſhips, Meſſuages, Lands or 
Tenements, by any Writing or Writings indented under 
his Hand and Seal, or Hands and Seals, to limit and ap- 
point any ſuch Manors and Lordſbips, (except, 8c.) and 
any of the ſaid Lands, Tenements, Tithes and Heredita- 
ments, not exceeding in the Whole 500 l. per Ann. to 
any Wife or Wives which ſuch Perſon or Perſons ſhall happen 
to marry, for her or their reſpective Life or Lives, for 
her or their Jointure or Jointures; ſo as ſuch Perſon or 
Perſons ſhall have with ſuch Wife or Wives, upon ſuch 

Marriage, a Portion equivalent for ſuch a Fointure. 

Thomas the elder Son died without Iſſue Male. 

Gilbert the younger Son died without Iſſue Male, but 
left a Daughter by a former Wife, the Wife of Sir Mil- 
liam Carew, both Defendants. — 
Francis Coventry died without Iſſue Male; whereby the 
whole Eſtate veſted in William Coventry, now Earl of Co- 
But Earl Gilbert being ſeiſed of the Eſtate by Virtue 
of the Will, upon a Treaty of Marriage with the Plain- 


tiff (his ſecond Wife) and Sir Strenſbam Maſters her Fa- 


ther, by Articles of Agreement dated June 24, 1715, 


made between Earl Gilbert of the firſt Part, Sir Strenſham 
Maſters, and the Plaintiff Anne his only Daughter of 


the ſecond Part, in Conſideration of the intended Mar- 
riage and of 10000 L which was actually paid by Sir 
Strenſham Maſters as the Plaintiff's Marriage-Portion, 


Earl Gilbert covenanted with Sir Strenſham Maſters, his 


Heirs, Oc. 


That he, or his Heirs would after the Marriage, at his 


own Coſts and Charges, according to the Power giver 
him by his Father's Will, or otherwiſe by good Convey- 
ances, ſettle Manors, Meſſuages, Lands, &c. of 5001. 
per Ann. upon the Plaintiff for her Jointure, to com- 
mence in Poſſeſſion immediately after his Death, if ſhe 
ſurvived. . 
Soon 


_ The Earl of Coventry Cafe. E 1} 
Soon after the Marriage; Earl Gilbert going down to 
his Country-Seat, delivered the Articles to his Steward 4 
and his Court-keeper; and directed them to look over the 9 
Rentalls, and find out a fit Part of the Eſtate to ſettle 
according to the Articles: Great Difficulty there was, 
to find out a Part of it, which was clear of all Incum- 
brances. At length the Manor of Wookvey was found to 
be the only clear Part of the Eftate, but that was not 
above 400 l. per Ann. During the Conſultation, where to 
find another clear Part of the Eſtate of the Value of 
100 J. per Ann. the old Steward was removed, and an- 
other was put in, who was intirely ignorant of the E- 
ſtate, which occaſioned a farther Delay: At length an 
Eſtate called Moolſton was pitched upon, but that being 
in Mortgage, and the Earl not having the Counterpart 
of the Mortgage, whereby to know what Part of that 
Eſtate was not included in the Mortgage; and the Mort- 
gagee refuſing for ſome Time to take his Money, or to 
{hew his Mortgage-Deed, it gave the Earl great Uneaſi- 
nels. At length the Mortgagee took his Money, and the 
Earl an Aſſignment of the Mortgage, and thereupon it 
Part of that Eftate, not included in the Mortgage, i 
was pitched upon; and a Particular thereof being made, 
the Earl ordered Inſtructions to be drawn for Counſel, 
which he intended to carry himſelf very ſuddenly to 141 
London; but was prevented by an Account of the Ra- - 
ging of the Small Pox there. . 


. . A ; 2 5 | Rag 8 | | 6 

Some Time after Sir Strenſham Maſters came to viſit | 1 
the Earl at his Country-Seat, and being very diſſatisfidd {ft 
that the Settlement was not made, the Earl delivered him ot 


the Inſtructions to carry to London to have a Settlement | 
drawn; but Sir Strenſbam's Memory failing him, he en- | 
tirely forgot that ſuch Inſtructions were delivered to — 
him; and upon the Earl's ſending to him to know what 
he had done upon the Inſtructions, and ſuch an Anſwer 
being returned, that no ſuch Inſtructions were delivered 
to him, the Earl ſhewed great Uneaſimeſs and Anger at it. 
Then new Inſtructions were drawn, and {ent to Lon- 
don by the Earl's Chaplain, who returned with the Ad- 
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The Earl of Coventry s Caſe. 

vice and Opinion of Counſel, after what Manner the 
Settlement was to be drawn; and thereupon it was drawn 
and actually ingroſſed, and left with the Earl's Steward 
for Execution, whoſe Buſineſs it was to carry all Deeds 
to be executed by the Earl; but the Steward dying juſt 
after, this cauſed another Delay | 

The Earl being ſuddenly taken ill with the Gout, was 
adviſed by his Phyſicians to go to the Bath; and after his 
Return, being ſtill ill of the Gout, his Phyſicians direc- 
ted, that he ſhould not be troubled with any Manner 
of Buſineſs whatſoever z but about a Week before he 
died, being then in good Health, though his Gout upon 
him, the Settlement was ordered to be brought up to be 
executed ; but a neighbouring Gentleman came to make 
him an untimely Viſit, at which the Earl ſhewed 
great Uneaſineſs, becauſe it e the Execution of 
the Deeds for that Tim. 
About four Days before his Death, his Phyſician - gi- 
ving him great Aſſurances of his Recovery, he ſent his 
Steward about forty Miles diſtant about ſome Buſineſs, 
who carried the Key of his Office along with him, where 
the Settlement was locked up. Two Days after, the 
Earl being taken ſuddenly with the Gout in his Stomach, 
called for the Settlement to be executed, but not being 
to be had, a Meſſenger was immediately diſpatched to 


the Steward ee come back with- the Key ; but his Lord- 
ſhip died in two Days, before the Steward's Return. 


. the Earl a little before his Death made his Will, and 


thereby gave the Plaintiff a Legacy of 3000 ,. befides what 


is ſettled upon her by our Marriage- Articles; and made Lady 


Carew his only Daughter and Heir, Executrix of the Will. 


The Bill was brought againſt the preſent Earl of Coven- 
try, and Thomas and Henry Coventry, who were all the 


Remainder-Men behind him; and againſt Sir William 
Carew and his Lady, being Heir and Executrix of Earl 


Gilbert ; and thereby- the Plaintiff inſiſted, that the Ar- 
ticles alone ought in a Court of Equity to be conſtrued as 
an Execution of ne Power; and that the Deeds engroſſed 


were a good Appointment 17 che particular Lands ; but 
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The Earl of Coventry s Caſe. 


in Caſe the Articles and Deeds engroſſed ſhould prove 


defective, or not amount to a ſufficient Appointment 
thereof, then in ſuch Caſe by Virtue of the Covenant in 
the Articles, the Heir at Law of Earl Gilbert, ought to 
{et out other Lands to her for her Jointure, of the like 
yearly Value; or ought out of the real or perſonal Aſ- 
{ets to make her Satisfaction. | 

Mr. Baron Gilbert. The Queſtions, which as 1 appre- 
hend, will be neceſſary for the Deciſion of this Caſe, at 
leaſt ſuch as I ſhall break it into, will be theſe two. 
Firſt, Whether any Acts done by Earl Gilbert will be 
binding and a real Lien upon the Defendant, who is in 
Remainder? 
Secondly, If that ſhould be ſo, whether he has any 
Right to be relieved againft the Heir or Executor of Earl 
Gilbert, touching his real or perſonal Eſtate? Theſe two 


Queſtions being firſt ſettled, will take in that, which 


will be the Behar; touching the Decree to be made 
in this Cauſe. 


Now as 0 h fe of d Queſtions; I am wel Opi- 
nion that thoſe Acts done by Earl Gilbert, will be a real 


Lien upon the noble Lord in Remainder; and for that 
Purpole would gladly conſider theſe Powers in general; 
and why particularly in this Caſe, the Power ought ro 
affect the Remainder-Man. 


Theſe Powers, when they firſt came over into the 7 


Common Law, upon the Statute of 27 H. 8. for trans- 


ferring Uſes in Poſſeſſion, were by the wins Reſolutions of Law. 


the Common Law, taken too ſtrictly in Point of Cir- 


cumſtances. As they went to his that very Eſtate 
which was raiſed by the Covenant, and actually ſettled 


by the Covenantor who had the Inheritance, they were 
looked upon as odious, and what merited no Favour 


whatſover: And therefore it was held neceſſary, that 
every Circumſtance, that was appointed in the Execu- 


tion of them fhould be complied with, before they 


could deveſt an old Eſtate, or create a new one. 
This, I ſay, was at Common Law; but as it was 
contrary to natural — ſo this Court hath always 


5 interpoſed, 
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The Earl of Coventry's Caſe. 

vice and Opinion of Counſel, after what Manner the 
Settlement was to be drawn; and thereupon it was drawn 
and actually ingroſſed, and left with the Earl's Steward 
for Execution, whoſe Buſineſs it was to carry all Deeds 
to be executed by the Earl; but the denn dying juſt 
after, this cauſed another Delay. | 

The Earl being ſuddenly taken ill with bhi Gout, was 
adviſed by his Phyſicians to go to the Bath; and after his 
Return, being ſtill ill of the Gout, his Phyſicians direc- 
ted, that he ſhould not be troubled with any Manner 


of Buſineſs whatſoever 3 but about a Week before he 


died, being then in good Health, though his Gout upon 
him, the Settlement was ordered to be brought up to be 
executed ; but a neighbouring Gentleman came to make 
him an untimely Viſit, at which the Earl ſhewed 
great Uneaſineſs, becauſe it e the Execution of 
the Deeds for that Time. 

About four Days before his Death, his Phyſician gi- 
ving him great Aſſurances of his Recovery, he ſent his 


Steward about forty Miles diſtant about ſome Buſineſs, 
who carried the Key of his Office along with him, where 


the Settlement was locked up. Two Days after, the 
Earl being taken ſuddenly with the Gout in his Stomach, 
called for the Settlement to be executed, but not being 
to be had, a Meſſenger was immediately diſpatched to 
the Steward to come back with the Key ; but his Lord- 
arp died in two Days, before the Steward's Return. 

But the Earl a little before his Death made his Will, and 
thereby gave the Plaintiff a Legacy of 3000 J. befides what 


is ſettled upon her by our Marriage- Articles; and made Lady 


Carew his only Daughter and Heir, Executrix of the Will. 
The Bill was brought againſt the preſent Earl of Coven- 
try, and Thomas and Henry Covontry, who were all the 


Remainder-Men behind him ; and againſt Sir Williams 
Carew and his Lady, being Heir and Bxecutrix of Earl 


Gilbert; and thereby the Plaintiff inſiſted, that the Ar- 
ticles alone ought in a Court of Equity to be conſtrued as 
an Execution of ne Power ; and that the Deeds engroſſed 


were a good Appointment of the particular Lands but 
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in Caſe the Articles and Deeds engroſſed ſhould prove 
defective, or not amount to a ſufficient Appointment 
thereof, then in ſuch Caſe by Virtue of the Covenant in 
the Articles, the Heir at Law of Earl Gilbert, ought to 
{et out other Lands to her for her Jointure, of the like 
yearly Value; or ought out of the real or perſonal Aſ- 
ſets to make her Satisfaction. 

Mr. Baron Gilbert. The Queſtions, which as I appre- 
hend, will be neceſſary for the Deciſion of this Cale, at 
leaſt ſuch as I ſhall break it into, will be theſe two. 1 

Firſt, Whether any Acts done by Earl Gilbert will be I 
binding and a real Lien upon the Defendant, who is in 
Remainder? 

Secondly, If that ſhould be fo, whether he has any 
Right to be relieved againſt the Heir or Executor of Earl 
Gilbert, touching his real or perſonal Eſtate? Theſe two 
Queſtions being firſt ſettled, will take in that, which 
will be the Reſolution EY the Decree to be made . 
in this Cauſe, N Þ 

Now as to the firſt of theſe Queſtions ; ; 1 am of Opi- 4 | 
nion that thoſe Acts done by Earl Gilbert, will be a real if 
Lien upon the noble Lord in Remainder; and for that | | | 1 
Purpoſe would gladly conſider theſe Powers in general; | 
and why particularly in this Caſe, the Power * ro i] 
affect the Remainder- Man. 1 
Theſe Powers, when they firſt came over into the 25% 4 

Common Law, upon the Statute of 27 H. 8. for trans- Coe 
ferring Uſes in Poſſeſſion, were by the joint Reſolutions of Lav. 
the Common Law, taken too ſtrictly in Point of Cir- 
cumſtances. As they went to defeat that very Eftate 
which was raiſed by the Covenant, and actually ſettled 
by the Covenantor who had the Inheritance; they were 
looked upon as odious, and what. merited no Favour 
whatſover: And therefore it was held neceſſary, that 
every Circumſtance, that was appointed in the Execu- 
tion of them fhould be complied with, before they 
cou deveſt an old Eſtate, or create a new one. 

This, I ſay, was at Common Law; but as it was 
contrary to natural Juſtice, ſo this Court hath always 


0 interpoled, 


fore legal A 


Articles 
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interpoſed, and ſupplied ſuch Defects, where-ever there 
appeared to be a valuable Conſideration, as in Caſes of 
Marriage, Jointures, and other like Settlements: And 
of late the Courts of Law have conſidered them in a 
more favourable Light than heretofore z for this Power 
may be looked upon more properly, as Part of the old 
Dominion, which the Owner of the Inheritance reſerved 
to himſelf upon the Creation of the Eſtate for Life, to 
which he annexed it; and I think, it would be contrary 
both to natural Reaſon, and the Intention of the Parties, 
that any other Conſtruction ſhould prevail. It is ſurely 
in every Man's Power to limit and diſpoſe of his own 
Eftate upon ſuch Terms as he pleaſes. 

The next Queſtion will be upon the Articles, whether 
they do bind this Eftate, ſo as to be a real Charge and Lien 
upon the Remamder. As to that, I think, they are. 
Where there is a Price paid, and there comes a ſubſe- 
quent Marriage, which are the Conſideration of Mar- 


| Jointroſ riage-Articles, I look upon the ſointreſs to be, eo inſtant! 


_ aPurcha- 


fer. that the Price is paid, and the Articles executed, a Pur- 


er. be. chaſer for a valuable Conſideration. In all Caſes, wheve-an 


greement is entred into in Contemplation of a valuable 
Convey - 

= Conſideration, when that is performed, it is but Fuſtice and 
upon in Conſcience, that the Purchaſer ſhould have an immediate 
497 Right and Ownerſhip, in what he hath fo purchaſed: And 


Owrer of therefore a Court of Equity, before the Execution of any 


the E 


dae legal Conveyance, looks upon the Party to be in immediate 


Poſſeſſion of ſuch Eſtate, and to have a Power of deviſing 
and giving it away ; nor have I heard of any Caſe, which 
in any Degree impeaches this Doctrine, but the ſingle Caſe 
Articles of Powel and Powel, where a Tenant in Tail had articled 


by Te- to levy a Fine and ſuffer a Recovery, but afterwards re- 


nant in 


Tail ſhalt fuſing, the Court of Chancery decreed, that his Heir 

oo HO: Gl not be held to a ſpecifick Peafoirmance ; but the 
Reaſon of that Reſolution, will appear to turn up- 
on another Foundation: It was becauſe the Heir in 
Tail came in under the Statute de donis, and is in 
Virtue of that Statute ſingly; and not any Way deri- 


ving from the Anceſtor who contracted: But it 
4 had 
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had been an Entail in Equity, this Court would have 4rticts 


forced the Heir to comply with any Bargain made * his DT. a 
Anceſtor. nant 1n 


Tail in 
Equity ſhall bind his Iſſue. 


There have been other Caſes mentioned to the ſame —_ 
Purpoſe, but I think, they all fall under this general nothaves 
Reaſon, that the Perſons who came into this Court for Pete 


Perfor- 
Relief, were Volunteers ; and there was no Bargain made, 88 of 
no Price paid, nor the Party any way damaged; and nants a. 


oft 
therefore he conld not hope to recover any Damages at we 5 


Law, for the Breach of ſuch Covenant. 

And as to the other Set of Caſes, that this is not a le- 
| gal Lien upon the Eſtate, I cannot ſee what Weight that 
can have in a Court of Equity, ſince that is the very 
Reaſon, that obliges the Party to come here for Relief. 

There is one Caſe, I think has not been mentioned; ft te 
that of Smith and Wooley, which was a Power to limit ng by 
and appoint Lands by Will, fo as the ſame was ſigned wins 
and ſealed; although it was not ſigned and ſealed, yet a mer i“ 
Paper which purported to be a Will, and was really ach ©. bo 
before the Statute of Frauds and Perjuries, amounted to ad. del 
a good Declaration of ſuch Power: But I Queſtion, 8 


Sta- 
whether it may be fo ſince that Statute, unleſs there had 2% & 


been ſomething ſigned and ſealed by the Party; and there- Pa. 
fore I cannot "lay any Streſs upon the Draught of the 
Will, which was prepared in this Cale, ſo as to make the 
fame amount to an actual Execution of the Power : But 
my preſent Opinion is, upon all the Circumſtances, that 
this is {uch a Detect, as is —_ for the Relief of this 
Court. 
As to the ſecond Queſtion, whather the Plaintiff ba 
any Right to be relieved againſt the Heir or Executor of 
Earl Gilbert, touching his real or perſonal Eſtate? The 
Covenant is, as I have obſerved, 7 the Earl or his 
Heirs, or his Executors ſhould ſettle Lands in Purſuance 
of that Power, or otherwiſe. It has been {aid at the Bar, 
that the Words, or otherwiſe, at the End of the Covenant, 
ſhould be look'd upon as meer technical Words in the 
Draught; and that they ſhould have no Operation to 


(B) charge 
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Wer be charge the real or perſonal Eſtate of the Earl. That, in 
rejeded my Opinion, is Cramping the Articles too much: For to 


Out of 


Wills or reject any Words out of Wills or Conveyances, it muſt 
conrey- appear exceeding plain, that nothing could be meant or 


corner: intended by them. This hath been a ſacred Rule in all 


C ing 


0 Expoſitions, and what, if once departed from, may in- 


ching troduce the greateſt Inconveniences, and by Degrees can- 


— hx cel and defeat the End of all written * what- 


by them. [ever. 

My . is, that the Words, or n are 
auxiliary to the real Lien upon the Eſtate by the former 
Words. That I take to be the natural and general 
Conſtruction, as I look upon it, that the Marriage was had, 
and the Portion paid in Contemplation of the Power; 
and if the Earl had not had ſuch a Power, the 

Marriage had never taken Effect; and therefore the Do- 
minion he had over the Eſtate by Virtue of the Power, 
mult be reckoned to be the Conſideration of the Marriage, 
and the original Foundation of this Jointure; but the 
Words, or otherwiſe, make the Obligation he was under 
of providing for this Lady ſtill ſtronger than it was be- 

fore. The Power was a Lien only upon the Heir, and 

he alone in Execution of the Power could have been ob- 

liged to make good the Jointure : But as the Eſtate was 
loaded with many Incumbrances, which muſt have been pre- 
vioully ſatisfied and diſcharged before {ſuch Jointure could 
take Effect, it was but a prudent Proviſion, to bring the 
Aﬀets, which were to come to the Hands of the Execu- 
tor, in Aid of the Proviſion he intended for his Lady, 
and to make the Executor auxiliary, in caſe the Land pro- 
ved defective. 

This Expoſition is grounded upon a Principal of E- 
quity, that whenſoever there is a Debt charging a real 

Eſtate, the Executor ſhould aſſiſt the Heir in paying it, 
1 becauſe the Aſſets are the proper and natural Fund "th 
Mort- ſatisfying ſuch a Debt, ſince if the Teſtator himſelf had 
be paid in his Life- time diſcharged it, the Aſſets would be by ſo 
perten! much the leſs confiderable; And that as Mortgages, 
Eftare. which are due to the deceaſed, go in Increaſe of 9 
2 onal 
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ſonal Eſtate, ſo it ſeems to be juſt, that the ſame Fund 

ſhould be applied towards ſatisfying them: And therefore 
it is, that Courts of Equity do every Day ſettle Propor- 
tions and Contributions in theſe Caſes between Heirs and 
Executors; but here it cannot be preſumed, that Parties 
had it in their Intention to ſubject any Thing but the 
Power; and therefore to bring in the perſonal Eſtate, 
would be creating an original Power, that is no where 
taken Notice of, nor does it appear to have been intend- 
ed in the whole Negotiation. This, I ſay, would be 
{ubſtituting a new Power inſtead of an old one. 

Mr. Baron Price. This Power, I take to be a Power 
coupled with a Truſt, which runs through the whole 
Eſtate ; fo that any of the Remainder-Men, who ſhall 
at any Time take an Eſtate under this Will, is to be con- 
| ſidered but as a Truſtee, in reſpect of any Jointreſs, who 
ſhall take in Purſuance of the Power reſerved by the Will. 
Now if notwithſtanding any Defe& in the Non-obſer- 
vance of Circumſtances, the legal Eſtate ſhould not be 
convey'd in Virtue of this Power ; yet as ſhe paid a valu- 
able Conſideration, for what was intended to be paſſed 
under this Power ; there is the {ame Foundation for con- 
fidering her as a Ceſtuy que Truſt, as the other a Truſtee: 
And what can be a more proper Cale for this Court to de- 
cree Relief in, than when ſuch a Perſon demands a Con- 
veyance of the legal Eſtate, and an Account of . the 
Profits? 

There is a wide Difference between theſe kind of Pom- Diffe- 
ers, and Powers of Revocation. The later being gene- tween 


tween 


rally annexed to voluntary Settlements, and always tend- Nero 


Revoca- 


ing to overthrow and defeat Eſtates, have therefore tion, and, 


owers of 


been looked upon as odious both in Law and Equity: appoin:- 
But I have never known it otherwiſe, but that Powers Pſtatess 
like this in Queſtion have always had a liberal Senſe and Equi 


reducesin- 


Conſtruction put upon them. It is the Honour and complear 


E Eh Gu : Agrce. 
Glory of a Court of Equity, to reduce all Acts into Ex- ments in- 


ecution as near as poſſible to the Intention of the Parties : 9. 


cution, 


And hence it is, that we fee conſtant Application made to vhereDa- 


mages to 

| {uch be reco- 
vered at 
Law. 
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ſuch Courts, for a ſpecifick Performance of Articles and 
other incompleat Agreements, which the Parties at Law 
could have no Compenſation for but in Damages. They 
go always upon this, that where the Subſtance of the 
Agreement 1s performed, they will ſupply any Defe& in 
the Form. So that this would amount to a good Execu- 
tion of the Power, had there been no other Tranſaction, 
but that of the Articles only; but this Caſe goes a great 
deal further; for after the Marriage, Earl Gilbert declares 
his Intention in the ſtrongeſt and moſt effectual Manner: 


He orders a Deed to be drawn, and a Draught was accord- 


ingly prepared, where certain Lands were actually ſet out, 
and appointed to be veſted in Truſtees for the Uſe of the 


Plaintiff; and the Conveyance had been executed, if 


Death, which is the Act of God, had not prevented it. 
But it may be further obſerved, that although the De- 
lignation and Appointment of theſe Lands was to come 


from Earl Gilbert, yet the Eſtate was to move 


in Reality from another : For as according to the Re- 
ſolution in Sir Edward Clere's Cale in the 6th Re- 
port, if a Feoffment is made to the Uſe of a Will, the 
Eſtate in ſuch Caſe is derived not from the Will, 
but the F eoffment : ſo the Articles which inter poſed in 
this Caſe, are only directory of the Will, which firſt 
created the Power.. 

But it is objected, that the particular Lands are not 
ſpecified in the Articles, to which it may be anſwered, 


- that certum eſt, quod certum reddi poteſ}; for there is a 


Relation to ſuch Eſtate, as is compried 1 in the Will ; and 
he cannot ſettle any, but what 1s Part of the Eſtate 0 
referred to. 

There have been other Objections made in this Caſe, and 
firſt, that he covenants for himſelf, his Heirs, Executors 
and Adminiſtrators, that he f ſettle, or would pro- 
cure to be ſettled Lands of 5001. per Ann. purſuant to 
the Power reſerved to him, or otherwiſe; it is ſaid, that 
this is not a perfect Declaration or Execution of ſuch 
Power, becauſe the Words, or otherwiſe, leave it looſe, 
2 N and 
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and he was thereby at Liberty to have ſettled another 
Eſtate for the Plaintiff's Jointure. I don't know that in 
common. Underſtanding, any great Streſs is to be laid 
npon the Words, (or otherwiſe) and that they are of any 
great Weight, being generally inſerted in all Covenants 
by Conveyancers. But granting them the ſtrongeſt Im- 
port and Signification, I think they have this "view: 
and natural Meaning, that Earl Gilbert might be at Li- 
berty to make a Proviſion for his Lady out of another 
Fund, or that if the Eſtate, to which the Power extend- 


ed, ſhould prove ſhort or defective, he ſhould be obli ged 


to allign another Fund for ſupplying ſuch Deficiency. 

So that without deſcending minutely into the ſeveral 
Authorities, which have been cited, I take it to be mani- 
feſt from the Reaſon and natural Juſtice of this Caſe, 
that it is incumbent upon a Court of Equity to execute 
the Intention of the Parties; to ſupply the Defe& of 
any Circumſtance in the Execution of this Marriage- 


Agreement, and to let the Lady enjoy the Benefit of that 


Proviſion which her Husband intended for her, and her 
Friends who carried on the Treaty of Marriage, had in 


their View: And though it has been ſaid, that this is the 


Cale of an Heir at Law, who is to ſupport the Honour 
and Dignity of a Noble Family; yet it ought not to be 
forgot, that it is allo the Cale of a Jointreſs, who has 
N at leaſt equally the Favourite of a Court of Equity. 

Maſter of the Rolls. This Cale, in my Apprehenſion, 
may be reduced to one Queſtion only, viz, Whether the 
Plaintiff by Virtue of her Marriage-Articles, hath a ſpe- 
cifick Lien upon the Lands in Queſtion? Although in the 
Courſe of this Argument, a ſecond Queſtion has been 
made, viz, Whether ſhe ought not to take her Remedy 
againſt the real or perſonal Eſtate of her deceaſed Lord? 
But the Determination of the firſt Queſtion will, I take 
it, put an End to the Second; for if ſhe hath, by Virtue 
of theſe Articles, a ſpecifick Lien upon this ſtae, I dont 
ſee, that ſhe is bound in Favour of the Remainder-Man, 
to depart from it, and take her Remedy either againſt 
(C) the 


” 
agus As 
. : — er Er" 
— — — — 


ent Conſi- 


10 The Earl of Coventry Caſe. 
the real or perſonal Eftate : As ſhe need not do it, fo, I 
conceive, ſhe is not bound to do it; but on the Contrary 
ſhe having that which was intended for her, made good 
to her, ſne muſt abide by it. 

I ſhall in the firſt Place conſider, under what Qualifi- 
cations the Plaintiff ſtands before -the Court. She is a 
Purchaſer for a valuable Conſideration, and unprovided 
for, unleſs this Court ſhall think fit to relieve her; 
at leaſt not provided for in {ſuch Manner, as was agreed 

to, between her Husband and her Father, who treated 
this Marriage on her Behalf: And in both theſe Cir- 
cumſtances, as well in Regard that ſhe is a Purchaſer, 

as that otherwiſe ſhe will be unprovided for, ſhe is in- 

® Marriage titled to have the Benefit of theſe Articles. When 1 
© OW {ay ſhe is a Purchaſer, I muſt take Notice, that ſhe is 
deration ſo, not only in Reſpect of the Marriage, which alone 
the Ene Would be a ſufficient and meritorious Conſideration, but 
char likewiſe in Regard of a very great Fortune, which ſhe 
brought into the Family. It has been ſaid indeed, that 
the Noble Earl the Defendant ſtands in very favourable 

Circumſtances, as he is the Repreſentative of the Fami- 

ly; and therefore this Charge ought more properly to be 

laid on the perſonal Eftate, the better to enable him to 
ſupport the Honour of it; but if there is any Weight 
in this, it ought to be conſidered, that the Plaintiff's 
matrimonial Right of participating in the Honour, 
gives her no leſs a Claim to the Indulgence of the Court. 

I think it proper in the next Place to take Notice, 

that altho' the Plaintiff 1s thus qualified, ſhe has never- 

theleſs brought her Bill, not only againſt the preſent 

Earl of Coventry, but alſo againſt the Executrix of the 

late Earl: In which, I think, ſhe was very properly ad- 

viſed, leaſt if the Court ſhould be of Opinion, that ſhe 
was not relievable againſt the preſent Earl, they might 
do her Juſtice againſt the other Defendant the Execu- 
trix of the late Earl; beſides it was proper, to make 
the Executrix a Party, becauſe of the Plaintiff's De- 
2 6 2 mand 
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mand of her Legacy of 30001. which ſhe hath againſt 
the perſonal Eſtate. 

1125 I think it proper to mention an bjeftion, vis. 
That as the preſent Earl is but Tenant for Life, the 
Plaintiff, if ſhe would have bound the whole Inheritance, 
ought to have made his eldeſt Son, who has the next Re- 
mainder in Tail, Party to a Cauſe, where a Charge is 
let up, which may ie the Eſtate after the . preſent 
Earl's Death : But, I think, the Defendant was well ad- 
viſed, not to take Notice of this, fince if the Plaintiff 
would put off the Cauſe, and in order to make her De- 
cree more concluſive, would make the Earl's eldeſt. Son a 
Party, it would only create more Expence to the Par- 
ties: But thus far, the not having brought the Remain- 
der-Man before the Court, will influence the Relief, 
which the Plaintiff can have at this Time, that it will 
not be ſo extenſive, as if he had been made a Party ; for 
then ſhe might have had a Decree to hold and enjoy du- 
ring her Life, and have bound the whole Inheritance, 
whereas now ſhe can only have a Decree to bind the E- 
ſtate of the Tenant for Life, and of the ſubſequent _ 
Remainder-Men, who are before the Court. 1 * 

Having premiſed thus much, I cannot but obſerve, Uſes and. 


I Poavers a- 


that Powers ariſing out of Uſes, did originally. belong to rifing out 


Courts of Equity only. Before any of che Statutes rela- og 
ting to Uſes, Courts of Law could neither judge of the 7 to Courts 


of Equity 


Conſideration of Uſes, nor of any Conveyance to Uſes; be. 


ore the 


nor conſequently had any Juriſdiction concerning Powers, Statuteof 
which aroſe out of them; but they appertained ſolely ® Pac 
in Point of juriſdiction to Courts of Equity: Now in- 

deed thoſe Statutes, and particularly that of the 27 H. 

8. hath by transferring Uſes into Poſſeſſion, incorporated 

them together; they are become legal Eftates, and be- 

long to the Courts of Law to judge of: But ftill were Thecon- 
this a Conveyance to Uſes executed, or a Common Law 2 


tion of 


Convey ance, the Conſideration of any equitable Intereſt * 


in the Eſtate conveyed, belongs to Courts of Equity by 2 


Virtue E veyance 
| to Uſes 
belongs to Comes of Equity, notwithſtanding the Statute of Uſes. 
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Virtue of that original Power which they had before the 
Making of any of thoſe Statutes, and which is not taken 
away by any of them; and conſequently, I think, the 
preſent Caſe comes before the Court as properly, and in 
the fame Light, as it would have done before the Statute 
of Ofes. : FS] „ 

Before the Statute of Uſes, Ceſtuy que Uſe in Fee had 
a Power to make an Appointment of the Uſe, or of any 
Part of it; and this would have enured by Way of Di- 
rection to the Truſtee to ſtand ſeiſed to ſuch Uſe, or to 
' convey ; and the Judgmefit atid Conſtruction of ſuch Ap- 
pointment belonged to a Court of Equity, which alone could 
compel the Truftee to convey; and finice the Statuite, if Ceſtuy 
zue Uſe for Life with a Piper, covenants for a valuable Conſi- 
deration to exetute his Per, and in the Execution it proves 
defective; this Court aids the Execution of it, and makes 
it effectual. Nay further, if he doth not execute his 
kennt Tower at all, this Court, I conceive, ought to decree an 
for Life Execution of that Covenant, as it would of any other 
Power, Covenant for a Conſideration, and compel him to exe- 
dente for Cute His Pojper 3 for 48 the Juſtice of the Court makes 
able Con. gOOd a defective Execution againſt the Remainder-Man, 
fidera- fo if the Tenant for Life dies before the Execution, I 


tion to 


er; this àagainſt the Remainder-Man after his Remainder takes 
defe&tive Purchaſer has a Lien upon the Eſtate, into whoſe Hands 
on or a 1oever it comes. CS | 
Non-Ex- V 

ecution againſt the Remainder- Man. 


The Aiding an imperfect Conveyance, and the car- 
rying into Execution a Covenant to convey, ſtand upon 
the ſame Foot in all reſpects. If Tenant in Fee makes 
an imperfect Conveyance for a valuable Conſideration, 
this Court will ſupply that Defect, and decree an ef- 
fectual Conveyance to be made. So in like Manner will 
this Court decree a Conveyance, if he covenants for a 

N 3 ER | valuable 
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valuable Conſidèration to CONVEY. To come nearer to the Tenantin 
preſent Caſe : A Man ſeiſed in Fee of Lands of 1000 J. nants to 


nants to 


per Ann. covenants to ſettle Part of them worth 500 l. dar 10 
per Ann. though the Lands be not ſpecified, there can 4. Part 


of 10001. 
be no Doubt but ſuch Covenant would be carried into per om 
Execution by this Court. | thisCourt 


will de- 
eree a 


ſpecifiek Execution. 


As to the Caſe, that has been mentioned, of a Tenant 8 


in Tail, Who without levying a Fine, or ſuffering a Re- veys | 
. witnou 
covery, makes a Conveyance to a Purchaſer for a valu- 


Fine or 


able Conſideration; I agree, the Court would not decree ere, 


this 


it to be made good againſt the Iſſue in Tail, or the Re- ſhall nor 


in Equity 
mainder-Man, for the Reaſon that hath bon given by bind the 


Mr. Baron Others ; And I would add this further Obſer- 9% 0" 


the Re- 


vation, that a Common Recovery being held to be abſo- inder. 


Man 
lutely neceſſary, to take the Eftate-Tail out of the Sta- 


tute de donis, then only it is, that the Conveyance is 
ſubſtantiated : Nothing can deliver the Eſtate out of that 
Statute, but ſuch a particular Form of Conveyance, and 
therefore if the Party hath not uſed it, it remains ſtill 
within the Reſtraint of that Statute. Indeed I don't 
know any Caſe whatſoever, wherein the Form of 
Conveyancing is {o eſſential, as in the Cale of Tenant 
in Tail; for a Common Recovery muſt be had, to let 
him into the abſolute Dominion of the Eſtate; ankles it 
be of an Eſtate-Tail without any Remainder ; and then a 
Fine by the particular Proviſion of the Statute of 4 H. J. 
is ſufficient. 

To come to the preſent Caſe: In order to determine 
ie, it 8 neceſlary . to conſider the Articles upon the 
Plaintiff's Marriage, as they are relative to the Will of 
Earl Thomas: And here I mult ſay, I differ from the 

Counſel as well of the one Side as the other, in {ſome 
particulars. I think, that Earl Gilbert had his Election 
to make this Conveyance either by Way of Appointment 
according to the Power, or to convey or r procure to be 


(D) conveyed 
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conveyed an Eſtate in Fee-ſimple. Notwithſtanding 
what the Plaintiff s Counſel have objected, that the Word, 


Heirs, ought to be rejected, as inconſiſtent with the Pro- 
viſion, which was to take Effect immediately after the 


Death of Earl Gilbert, which it is impoſſible it ſhould do 


( ſay they) in Cafe ſuch Proviſion was to be made after 
his Death by his Heir; yet here are Words, whereby 
he hath a Liberty to execute thoſe Articles, by appoint- 
ing the Uſe purſuant to the Power, or by conveying Lands 
in Fee- ſimple; (though I don't think he would deliberate 
long upon that Point, whether he ſhould charge Lands, 
which were already ſettled upon the Remainder-Man, or 
thoſe which he had abſolutely in his Power) but that 


which ſhews he was to have an Election is the Words, 


or procure to be conveyed, which muſt neceſlarily have Re- 
lation to Lands in Fee- ſimple only, becauſe the Power of 
Appointment under the Will, being perſonal to the Earl 
himſelf, he could not transfer it to, or procure it to be 


——— by another. 


Taking this Expoſition then to be right, there is no 
Reaſon, that becauſe Earl Gilbert thought fir to contract 


for Lands, which were in his Power, and alſo for Lands, 
which were not in his Power, that the Party with whom 


the Contract was made, ſhould thereby be prejudiced as 
to the Lands which were in Earl Gilbert's Power : And 
the Queſtion coming to be, whether within the View 


and Intention of the Parties, theſe Articles ought to be 


conſidered as a Charge upon the Lands, which he might 


charge by Virtue of the Power in the will, I mult be of 
Opinion, that they are a Charge upon that Eſtate, 


and that the Alternative was but auxiliary, and put in as 
a Proviſion, in Caſe of a Default of Sufficiency of the 
Eſtate compriſed within the Power; and therefore that 
the preſent Lord cannot deliver himſelf from the Exe- 
cution of that Power, which was certainly within the In- 
tention of Earl Gilbert to have executed, and was as 
clearly within the Intention of Sir Krenſbam Maſters, 


who muſt be thought to expect and depend upon a Pro- 


viſion 
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viſion out of thoſe Lands, which he knew the Earl had 
a Power to ſettle, rather than eut of Lands, which 
it did not appear he had then purchaſed, nor was it 
certain he ever would: And accordingly Inſtructions for 
Counſel to draw a Settlement of Lands within the Power 
were delivered to Sir Strenſbam Maſters, which is a ſuffici- 
ent Evidence of his Concurrence, if that were neceſſary: 
and I take it, that the Articles are a Lien upon the 
Eſtate, notwithſtanding particular Lands are not 
mentioned, but only a general Covenant to ſettle Lands 
of the Value of 5001. per Ann. for in the Cafe I juſt 
now put of a Covenant to convey ; If a Man ſeiſed in 
Fee of Lands of 1000 J. per Ann. covenants to convey 
Part of thoſe Lands of the Value of 500 J. per Ann. the 
Covenantee hath an equal Right to have 5001. per Ann. 
of the 1000 J. per Ann. as much as if the Lands had 
been ſpecified : That being certain, which may be redu- 
ced to a Certainty, and this Court having always exerci- 

ſed a Power of ſetting out Lande. 
Now although I am of Opinion that the Plaintiff the whether 


— 


Counteſs would have been entitled to Relief, had there bor) Step 
been no other Tranſaction than that of the Articles 
and the Marriage; and it may not be neceſſary for me 
to ſay any Thing as to the particular Lands intended 
to be ſettled by Earl Gilbert, with great Advice, upon 


tory Steps 
towards 
doing an 
an. 
which a 
Man is 
bound to 
do, but is 


inſpecting his Writings, and conſulting his Agents; nor 5d bx 
doth it ſeem to be of much Conſequence to either Par- Dearth, 
ty, whether 500 J. per Aun. be ſet out by Commiſſioners aided by 
appointed by this Court, or the Lands already ſpecified of Rant. 
be taken at that Value (for it is not ſuggeſted that thoſe ty 
Lands do exceed 500 J. per Ann. but on the other Side 
the Contrary hath been alledged, that they rather fall 
ſhort, than exceed that Value, and this hath not been 
diſputed by the Defendant's Counſel) I ſay notwithftand- 
ing all this; yet the Plaintiff's Counſel having laid a great 
Weight upon this Point of the Deſignation of the Lands 
by Earl Gubert, J muſt ſay; That where a Man may do 
or forbear to do an AQ, and reſolves to do it and makes 
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The Earl of Coventry Caſe. 
ſome Steps towards it, and is prevented by Death from 
carrying that Reſolutich into Execution, I cannot think 
That a Foundation for Relief in this Court. It is true, 
there has been a Difference taken between Acts a Man is 
bound in Conſcience to do, and thoſe he is under no Obli- 
gation to do: It is ſaid, where he is bound in Conſcience, 
there Death will not prevent the Effect of his Reſolu- 


tion; and the Caſe of Smith and Aſhton, 1 Ch. Caſ. 264. 


hath been cited for that Purpoſe; but when that Caſe 


comes to be conſidered, it doth not warrant that Doc- 
trine: Tenant for Life, with Power to charge his Eftate 
by Deed or Will with 500 J. by way of Proviſion for 


his younger Children, ſent Inſtructions for the Draught 


of a Deed for that Purpoſe, but before the Conveyance 


was prepared, died. The Court did not think that Ac- 
cident a ſufficient Foundation for Relief, but having di- 
rected a Trial, whether thoſe Notes were Part of his 
Will, it being found they were, the Court decreed ac- 
cordingly for his Children : Now if the Court could at 
firſt have relieved in that Caſe, tliey had no need to di- 
, | 


This Caſk is cited by the two Chief Fuſtices in Argument 
of the Caſe of Bath and Mountague, and is there taken 
= of that Matter of the Notes found to be a Will, 


and repreſented in this Manner; That if a Man hath it in 


his Intention to execute a Power for the Benefit of his 
younger Children, and is ſurpriſed by Death, a Court 
of Equity ought to aid: But this not being an original 


Opinion of thoſe very learned Perſons, but relative to 


the Caſe cited, it can be carried no farther than that 
Caſe doth warrant: I don't ſay, but in the Cale of a 
Proviſion for younger Children, ſome ſolemn Act done 


by the Parent, the Nature of which the Court will 


judge of; and though it be ineffectual, it may be reaſon- 


_ able that a Court of Equity ſhould aid it; and theſe de- 


fective Executions of Powers are frequently aided 3 but 
where a Man is only preparing to do an Act, and he 
may or may not do it, it ſeems pretty difficult to make 


The Earl of Coventry Caſe. 

thoſe preparatory Steps to amount to {ſuch an Execution 
of his Power, as this Court would make effectual. 

Indeed no one can ſay in this Cale, but that the late 
Earl was bound in Honour and Conſcience to execute 
this Covenant ; and it appears fully by the Proots, that 
he thought himſelf under that Obligation: It appears 
that he had the greateſt Anxiety upon him concerning 


it, and therefore it would have been an hard Cale if the 
Plaintiff ſhould loſe her Jointure, had it gone only upon 


the Foot of Accident ; but from what I have already ob- 
ſerved, it may be abſolutely reſted upon the Articles, 
and therefore I think it altogether unneceſſary to deli- 


ver any poſitive Opinion, how far independent of the 
Lien by the Articles, all that followed, would have a- 
mounted to ſuch an Execution of the Power, as this 


Court would have made effectual: But upon the whole, 


I am clearly of Opinion, that the Complainant is en- 


titled to be relieved. EPS a 
Lord Chancellor. Many Caſes having been cited, which 


were alledged to be parallel to the preſent one; I was de- 


firous in a Queſtion of ſo great Importance, that they 
might be firſt looked into, and that I ſhould be after- 


wards afhfted by my Lords the Judges, before I came 


my {elf to any Reſolution upon it: And they have fet 
this whole Matter in ſo very clear a Light, that as it 
gives me no Manner of Difficulty in giving my Judg- 
ment, fo it would be vain to go about to repeat the many 
Reaſons, that they have been pleafed to ground their O- 
pinions upon. 
I ſhall however touch upon ſome few Particulars, and 
that very briefly ; It will give a great Light to this Mat- 
ter, to conſider what was probably the Intention of the 
Noble Earl, who firſt created this Power. He is provi- 
ding, that whilſt the Eſtate ſhould, as much as in him 
lay, attend and accompany the Honour, (which could be 
beſt effected by making every Perſon that was likely to 
ſucceed, Tenant for Life only,) it ſhould, notwithſtanding 
the Narrownels of ſuch Eſtate, be in the Power of every 
(E) ſuch 
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18 The Earl of Coventry's Caſe. 
ſuch Perſon, to make an ample Proviſion by Way of 
Jointure for his Lady: And that Noble Lord, as he had 
the Honour of being firſt created Earl, might have well 
thought himſelf under the greater Obligation to the 
Crown, not only to provide for the Support of the Ho- 
nour in the Male Line, but likewiſe for the Subſi- 


ſtence of every Lady, every ſuch Remainder-Man ſhould 


happen to intermarry with. 
A Poever, 


which But not only in Regard to this reaſonable Intenti- 


Perron on of the Party who firſt created this Power, but allo as 


| convey- 


ing re. the Power which a Tenant for Life reſerves to himſelf 


ſerves, 1s 


Part of Over an Eſtate which he departs with, has been very 


_o For properly called a Dominion which he has over it, and 1s 


on. Part of that antient Eſtate, which he had before ſuch 


Settlement ; I think the Opinion and Advice that has 
been md to me, is perfectly right ; viz. that the Ex- 
ecution of this Power ought to have a liberal Conſtruc- 
tion, and therefore it is to me exceeding plain, that this 
Land is bound and affected by the Articles. 

The only material Objection that I have heard men- 
tioned, was by Way of Diſtinction between Caſes, where 
there is another Remedy to which the Party may reſort, 
and where there is none. It has been laboured indeed, 
that in this Caſe there is another Remedy; but I appre- 
hend, that all that has been offered, amounts to no more, 
than that there might have been one. But whether there 
was, or was not; I take the principal Queſtion here to 
be, whether, when the other Part of the Covenant ſo 
much inſiſted upon, is unperformed, nay unattempted to 
be performed, (for any Proof that has yet been offered) 
the Complainant ſhall be deprived of a Remedy, expreſ- 
ly granted and provided for her, and to which ſhe is en- 
titled, without injuring any third Perſon whatſoever. I 
cannot but look upon it, that if the Earl had any other 
Lands of which he was ſeiſed in Fee, Sir Strenſbam Ma- 
ſters knew nothing of it; and if the Earl had no other 
Lands in Fee- ſimple, then the Covenant lays an abſolute 
Lien upon this Land: But it is true, the disjunctive 


4 | Words 


„ 
Ann 
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Words left a Latitude to my Lord to have made another 
Settlement, which would have delivered the Eſtate from 
this Lien; but would it not be a moſt extraordinary Ex- 
poſition of this Covenant, and what mult tend entirely 
to defeat the Intention of the Lady and her Friends, 
chat becauſe his Lordſhip had a Liberty to ſettle other 
Lands, (if any he then had, or {ſhould purchale here- 
after) therefore ſhe ſhould loſe her Lien upon that Eſtate 
which was firſt bound and contracted for, when he hath 
made no other Settlement? That the principal Covenant 

ſhould be tripped up and defeated by that which was only 
„% SEE : 

As to the other Objection, that this is not to be con- Tenant | 

ſidered an Execution of the Power, becauſe no particu- with Poe 
lar Lands have been ſpecified ; I do admit, it doth not gans 10 


V NAnts to 

amount to an Execution of ſuch Power at Law; nets execme | 
ther poſſibly would it, had he ſpecified the particular bur the 

| particu- 


Lands, in Caſe they had exceeded or fallen ſhort of the lar Lands 


Value the Power was reſtrained to; but though the Par- eitel; 
cels are not aſcertained, it cannot be contended, but 109 
that they may be in a Court of Equity; and therefore a Courtof 
had the Caſe reſted ſolely upon the Articles, it had been —_— 


very proper for Relief. rainthem. 


Hut, I think, the ſeveral Steps that were after taken, — 
have been ſufficient to aſcertain what thoſe Particulars rowards 
oing an 


are; for all the Acts ſubſequent to the Articles were not ag, 


voluntary, but proceeding after the greateſt Deliberation, isl,“ 
upon a Covenant which he was bound to perform: The bound to 
perform, 


deceaſed Earl after examining his Papers, and enquiring but ispre- 
into his Rentals, agrees and directs that thèſe Lands Peach. 4 


; : Death, a 
ſhould be conveyed over, and appropriated to the Ule of proper | 
this Lady. Before the Statute of Frauds and Perjuries, for 


lief in 


Signing and Sealing were thought ſo little eſſential, that Equiry. 
even the Defect of any Writing at all hath been ſuppli- 
ed; ſo that though the Sratute of H. 8. enabled a Te- 
nant in Fee to deviſe his Lands by Will in Writing, yet 
if ſuch Perſon gave Directions to have his Will wrote, but 
died before it was done, yet it was well : But here are 

nor 
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The Earl of Coventry s Caſe. 
not only Inſtructions ſent, but a Draught actually pre- 
pared and engrofled after Counſel had been conſulted 
with; and in this Writing, which was intended to be ex- 
ecuted, are contained all the Denominations of the Lands 
intended to be ſet out for the Plaintiff's Jointure; but 
tlie Perſon dies before the Conveyance is executed: This 
alone may be conſidered as a very proper Circumſtance 
for Relief in this Court; for it is plain by the fulleſt 
Proofs in the Cauſe, that he never altered his Mind, 
never came to any new Reſolution, but always expreſ- 
ſed the greateſt Uneaſineſs, that he had not put the laſt 
Hand to the Conveyance. 30 85 
But though this is a ſufficient Appointment of the 
particular Lands, yet I cannot think that any Thing 
that hath been done, is ſo concluſive, but that his Lord- 
{hip may {till inſiſt that the Lands ſet out do exceed the 
yearly Value of 5001. and that the Complainant on the 
other Hand may inſiſt they fall ſhort of it. But it 
mult be decreed,  _ T 
That the Defendant, the Earl of Coventry, do deliver to 
the Plaintiff the Poſſeſſion of the Lands compriſed in the Deeds 
of Appointment of the 5th and 6th of July, 17 19. and that 
the Plaintiff do hold and enjoy the ſame during her Life, againſt 
the ſaid Defendant the preſent Earl of Coventry, and the 
other Defendants Thomas Coventry and Henry Coventry, 
and all claiming under them; and that the Defendant, the Earl 
of Coventry, do account for the Rents and Profits from the 
Death of Earl Gilbert, c. 2 


